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TO  REAUTHORIZE  THE  HAZARDOUS  MATE- 
RIALS  TRANSPORTATION  ACT  THROUGH 
FISCAL  YEAR  1997 


TUESDAY,  JUNE  8,  1993 

House  of  Representatives, 
Subcommittee  on  Surface  Transportation, 
Committee  on  Public  Works  and  Transportation, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  call,  at  10  a.m.,  in  room 
2167,  Raybum  House  Office  Building,  Hon.  Nick  J.  Rahall  H 
(chairman  of  the  subcommittee)  presiding. 

Mr.  Rahall.  Good  morning.  The  Subcommittee  on  Surface 
Transportation  will  come  to  order,  please. 

The  subcommittee  is  meeting  this  morning  to  hold  a  hearing  on 
H.R.  2178,  to  reauthorize  the  Hazardous  Materials  Transportation 
Act  through  fiscal  year  1997.  As  I  stated  when  introducing  this 
measure,  in  Ught  of  tiie  fact  that  Congress  just  3  years  ago  passed 
tiie  first  major  rewrite  of  the  Hazardous  Materials  Transportation 
Act  of  1975,  this  bill  contains  no  provisions  other  than  providing 
for  the  necessary  budget  authority  for  the  HAZMAT  program.  How- 
ever, this  issue,  which  was  hotly  debated  during  the  last  reauthor- 
ization that  is  being  revisited  today,  involves  whether  or  not  a  cen- 
trahzed  computer  b'acking  system  for  all  hazardous  materials  in 
transportation  should  be  required. 

Under  such  a  system,  shippers  would  enter  information  about 
hazardous  material  into  a  central  computerized  data  center  at  both 
the  commencement  and  completion  of  each  shipment.  In  the  event 
of  £in  incident,  this  information  would  be  immediately  available  to 
police  and  fire  fighters. 

Unresolved  at  the  time,  the  1990  act  called  on  the  National 
Academy  of  Sciences  to  study  the  matter  and  issue  a  report  to  the 
Congress.  This  study  has  been  completed,  and  today  we  will  receive 
testimony  on  it  as  well  as  a  number  of  relevant  issues. 

Before  recognizing  the  witnesses,  I  will  recognize  the  gentleman 
fi*om  Wisconsin,  Mr.  Petri,  the  Ranking  Republican  Member. 

Mr.  Petri.  Thank  you,  Mr.  Chairman. 

This  morning,  as  you  have  noted,  the  subcommittee  will  review 
the  Hazardous  Materials  Transportation  Act  last  reauthorized  in 
1990.  Those  revisions  were  quite  comprehensive  and  many  new  ini- 
tiatives are  still  in  the  rulemaking  stage.  So  we  don't  seem  to  be 
facing  the  prospect  of  major  revisions  to  the  Act  this  time  around. 

There  are  some  issues,  though,  which  will  receive  particular  at- 
tention at  this  hearing,  including  the  recently  completed  study  by 

(1) 


the  Trauisportation  Research  Board  regarding  the  establishment  of 
a  national  computerized  tracking  system  of  hazardous  materials 
shipments. 

And  oiu*  colleague,  who  is  about  to  testify,  Doug  Applegate,  has 
been  psirticularly  active  on  this  issue  for  many  years.  I  am  happy 
he  will  be  sharing  his  views  with  us  this  morning. 

One  other  issue  I  would  like  to  mention  is  the  recent  controversy 
over  the  classification  of  edible  oils  as  hazardous  materials.  Last 
month  I  joined  over  50  other  House  Members  in  writing  the  De- 
partment of  Transportation  to  express  concerns  regarding  this  pro- 
posal, which  has  developed  as  a  result  of  the  Oil  Pollution  Act  of 
1990,  and  requires  that  oil  spill  prevention  and  response  plans  be 
prepared  for  shipments  of  oil  in  bulk  packaging.  I  look  forward  to 
any  comments  by  the  Department  of  Transportation  regarding  the 
future  treatment  of  animal  fats  and  vegetable  oils. 

I  would  like  to  join  you,  Mr.  Chairman,  in  welcoming  the  wit- 
nesses who  will  appear  before  the  subcommittee  this  morning,  and 
ask  unanimous  consent  that  a  statement  by  the  Ranking  Repub- 
hcan  member  of  the  full  committee.  Bud  Shuster,  be  included  in 
the  record  at  this  point. 

Mr.  Rahall.  Without  objection. 

[Mr.  Shuster's  prepared  statement  follows:] 

Statement  of  the  Honorable  Bud  Shuster 

Thank  you,  Mr.  Chairman.  I  look  forward  to  this  hearing  on  an  important  issue: 
the  safe  transportation  of  hazardous  materials. 

In  1990,  this  Committee  helped  enact  the  most  comprehensive  overhaul  of  the 
Hazardous  Materials  Transportation  Act  since  its  enactment  in  1975.  We  will  spend 
much  of  today  reviewing  how  the  important  new  initiatives  in  that  legislation  are 
being  implemented  and  whether  any  changes  need  to  be  made  to  former  improve 
its  effectiveness. 

Hazardous  materials  siffect  virtually  every  sector  of  our  economy  and  ovu-  personal 
lives.  Products  ramge  from  adds  and  compressed  gases  used  in  manufacturing  and 
refining  processes  to  common  constuner  products,  such  as  home  cleaning  solutions 
and  paint.  Over  1.5  bilUon  tons  of  hazardous  materials  are  transported  annually 
throughout  our  country  via  over  500,000  shipments  each  day. 

The  safety  record  of  hazardous  materials  transportation  remains  very  good  consid- 
ering the  tremendous  volume  of  shipments.  In  1992,  there  were  only  16  fatalities 
and  99  iryuries  resulting  firom  274  accidents,  according  to  DOT  estimates  of  reported 
incidents.  We  should  continue  to  look  for  any  cost-effective  ways  of  improving  on 
that  record. 

I  welcome  our  witnesses  here  today,  including  our  distingviished  colleague  on  the 
committee,  Congressman  Doug  Applegate,  and  thank  each  of  them  for  appearing  be- 
fore us  to  help  us  in  our  efforts  to  enhance  the  safety  of  our  roads,  rails,  waterways 
and  skies. 

Mr.  Rahall.  Before  we  proceed,  I  would  like  to  include  in  the 
record  at  this  point  statements  received  from  Chair  Mineta,  Mr. 
Costello,  and  Mr.  Poshard. 

[Statements  referred  to  follow:] 

Statement  of  Chair  Norman  Y.  Mineta 

Today,  the  Subcommittee  on  Surface  Transportation  begins  hearings  for  authoriz- 
ing funds  for  the  Department  of  Transportetion  to  implement  the  Hazardous  Mate- 
rials Transportation  Act  for  fiscal  years  1994  through  1997.  I  want  to  commend 
Chairman  Rahall  for  scheduling  these  hearings  and  I  intend  to  work  with  him  to 
see  that  the  bill  is  completed  in  an  expeditious  and  successful  manner. 

The  Congress  last  dealt  with  this  matter  in  1990,  when  it  completed  the  most 
comprehensive  revision  of  the  Act  since  it  was  enacted  in  1974.  That  revision  known 
as  tne  Hazardous  Materials  Transportation  Uniform  Safety  Act  of  1990  made  many 


important  regulatory  changes,  many  of  them  in  the  area  of  training.  The  provisions 
of  those  1990  amendments  are  in  various  stages  of  implementation. 

I  look  forward  to  hearing  the  views  of  the  Subcommittee's  witnesses  on  whether 
the  1990  Act  is  achieving  the  goals  that  were  set  by  it  and  whether  or  not  any  sub- 
stantial revisions  of  the  Act  are  needed  and  warranted.  I  am  particularly  interested 
in  hearing  about  those  provisions  in  the  1990  law  that  dealt  with  training  and  data 
collection. 

Again,  I  wsint  to  thank  Chairman  Rahall  for  holding  these  hearings,  and  I  look 
forward  to  hearing  the  testimony  of  our  witnesses. 


Statement  of  Hon.  Jerry  F.  Costello 

Mr.  Chairman,  I  want  to  thank  you  for  calling  today's  hearing  on  the  Reauthor- 
ization of  the  Hazardous  Materials  Transportation  Act  for  fiscal  years  1994,  1995, 
1996  and  1997.  We  will  hear  testimony  concerning  the  program  for  hazardous  mate- 
rials transportation  and  the  implementation  of  the  Hazardous  Materials  Transpor- 
tation Uniiorm  Safety  Act,  passed  in  1990. 

In  addition  to  determining  the  appropriate  authorization  levels,  the  Committee 
will  review  the  registration  program,  from  which  the  fees  are  used  to  fund  training 
and  planning  for  public  sector  employees  who  are  responsible  for  emergency  re- 
sponse operations,  and  the  progress  of  the  1990  mandated  working  group.  This 
working  group  is  comprised  of  state  and  local  officials  to  establish  uniform  forms 
and  procedures  to  be  used  by  states  to  register  the  shipping  and  transportation  of 
hazardous  materials  by  motor  carrier. 

I  welcome  the  witnesses  who  will  testify  today  and  look  forward  to  their  remarks. 
Again,  Mr.  Chairman,  thank  you  for  leadership  on  this  issue. 


Statement  of  Hon.  Glenn  Poshard 

Mr.  Chairman  and  Members  of  the  subcommittee,  I  am  pleased  to  be  here  this 
morning  to  receive  testimony  from  the  panel  members  regarding  the  transportation 
of  hazardous  waste  materials. 

There  is  no  way  we  can  be  competitive  without  a  safe  and  modem  transportation 
system.  And  it  is  our  responsibility  to  ensure  that,  to  every  extent  possible,  we  in 
Congress  promulgate  laws  that  address  the  questions  of  highway  safety  and  the 
transportation  of  hazardous  materials.  I  am  interested  in  hearing  from  the  regu- 
latory agencies  as  well  as  those  who  are  involved  in  the  business  of  shipping  haz- 
ardous materials. 

Thank  you,  Mr.  Chairman,  for  holding  this  hearing. 

Mr.  Rahall.  The  Chair  recognizes  the  gentleman  from  New  Jer- 
sey, Mr.  Franks? 

Mr.  Franks.  Mr.  Chairman,  I  ask  unanimous  consent  to  place  a 
statement  in  the  record. 

Mr.  Rahall.  Without  objection,  so  ordered. 

[Mr.  Franks'  prepared  statement  follows:] 

Statement  of  Hon.  Bob  Franks 

Mr.  Chairman,  I  am  pleased  that  the  Surface  Transportation  Subcommittee  is 
holding  a  hearing  today  on  H.R.  2178,  a  bill  to  reauthorize  the  Hazardous  Materials 
Transportation  Act  (HMTA)  through  fiscal  year  1997.  I  commend  Chairman  Mineta, 
Ranking  Minority  Member  Shuster,  Mr.  Rahall,  and  Mr.  Petri  for  introducing  this 
important  legislation. 

Mr.  Chairman,  although  the  HMTA  contains  many  fine  and  necessary  provisions, 
I  would  like  to  bring  to  my  colleagues'  attention  an  interim  final  rule  proposed  by 
the  U.S.  Department  of  Transportation's  Research  and  Special  Programs  Adminis- 
tration (RSPA)  that  was  issued  under  the  authority  of  HMTA.  This  rule  concerns 
the  bulk  transportation  of  previously  unregulated  oils,  and  requires  carriers  affected 
by  the  rule  to  prepare  and  maintain  oil  spill  response  plans.  This  rule,  if  finalized, 
would  have  the  effect  of  clsissifying  vegetable  and  animal  oils  used  in  most  foods 
as  a  "hazardous  material."  Such  a  rule  would  boost  consumer  prices,  add  million  of 
dollars  to  business  costs,  and  not  benefit  the  environment.  This  rule  would  subject 
food  oils  to  the  same  restrictions  as  petroleum  or  fiiel  oil.  This  is  absurd. 

Mr.  Chairman,  this  is  a  perfect  example  of  bureaucracy  over-reaching  and  over- 
stretching the  intentions  of  Congress.  'The  law  of  unintended  consequences  is  at 


work  here.  Certainly  Ck)ngre88  did  not  intend  for  peanut  oil,  salad  oil,  com  oil,  olive 
oil  and  other  edible  oils  to  have  the  same  stigma  as  PCBs  and  formaldehyde. 

Mr.  Chairman,  this  rule  will  cost  jobs  at  a  time  when  this  nation  can  least  afford 
to  lose  any  more.  For  example,  Hudson  Tank  Terminals  of  Newark,  New  Jersey,  es- 
timates that  this  rule  will  require  the  hiring  of  another  3  employees  just  to  keep 
track  of  the  paperwork,  and  will  cost  this  small  company  $5  milUon  in  compliance 
costs.  I  believe  that  instead  of  heaping  inane  regulation  upon  inane  regulation  on 
small  business,  the  federal  government  should  be  looking  for  ways  to  cut  red  tape 
and  help  small  business. 

Mr.  Chairman,  should  this  rule  go  into  effect,  I  will  introduce  legislation  to  imme- 
diately repeal  it.  I  am  hopeful  that  RSPA  will  recognize  the  absurdity  of  this  rule 
before  Congress  is  forced  to  act.  I  suggest  to  RSPA  that  instead  of  treating  edible 
oils  as  hazardous,  a  more  apt  classification  would  be  a  new  category  called  "Regu- 
lated, Non-Hazardous."  However,  I  believe  the  best  course  of  action  would  be  for 
RSPA  to  drop  this  whole  ridiculous  business  and  concentrate  on  real  hazardous 
wastes.  We  already  have  enough  pointless,  job-destroying  regulations  in  this  coun- 
try. 

Thank  you  for  your  consideration. 

Mr.  Rahall.  I  wovild  like  to  insert  into  the  record  at  this  point 
letters  sent  to  the  Secretary  of  Transportation  by  several  members 
of  Congress  regarding  the  removal  of  vegetable  oils  and  animal  fats 
from  the  class&cation  of  hazardous  materials. 

[Letters  referred  to  follow:] 


JILL  LONG,  M.C. 

4tm  Dmtwct.  Imo«ana 


AOniCULTURE  COMMITTEE 
VETBMNS'  AFFAIRS  COMMITTEE 


(EimgreHH  of  tlie  Inttci  Statea 

HouHe  of  V^pxtBttdniXvts 
ttsHllington.  B.Ol.  20515 


June   8,    1993 


1613  LtMOWOOTH  ButUMM 

Washmotom.  DC.  20616 

12)21226-4436 


1300  SouTM  Harhibo**  Stkiit 
ROOU3106 

FOKT  Wayne.  Indiana  46602 

12191  424-3041 

106  East  Mitcheu 

Kenoauvilli.  Indiana  46766 

12191  3476471 

Post  Orrict  Bdx  4018 

Bbwe  Indiana  46711 

12191  6B»4iaB 


The  Honorable  Nick  Joe  Rahall,  II 
Chairman,  Public  Works 

Subcommittee  On  Surface 

Treinsportation 
B376  Raybum  HOB 
Washington,  D.C.   20515 

Dear  Mr.  Chairman: 

As  you  know,  several  Members  of  Congress  --  you  included  -- 
have  expressed  to  Secretary  of  Transportation  Pena  our  concern 
that  the  Department  of  Transportation  remove  vegetable  oils  and 
animal  fats  from  the  classification  of  hazardous  materials  in  the 
proposed  interim  final  rule  (Docket  No.  HM-214,  Amendment  Nos. 
171-119,  172-232,  176-32). 

We  commend  you  on  your  decision  to  hold  a  hearing  on  H.R. 
2178,  legislation  to  reauthorize  for  four  years  the  Hazardous 
Materials  Transportation  Act  and  we  look  forward  to  assisting  you 
in  this  effort  in  any  appropriate  manner. 

We  respectfully  request  that  the  two  letters  to  Secretary 
Pena  of  April  2  and  May  26  be  included  in  the  hearing  record. 

Thcuik  you  for  your  concern  regarding  this  matter. 

Sincerely, 


ngress 


SAM  C0PMR9MITH 
Member  of  Congress 


Ai;nii 
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April  2,  1993 


The  Honoraible  Federico  Pena 
Secretary  of  Transportation 
U.S.  Department  of  Transportation 
400  Seventh  Street,  SW 
Washington,  D.C.   20590 

Dear  Mr.  Secretary: 

We  are  writing  to  express  our  concern  with  the  proposed 
interim  final  rule  that  would  include  edible  and  inedible 
vegetable  oil  and  animal  oil  in  the  same  class  as  hazardous 
materials  (Docket  No.  HM-214,  Amendment  Nos.  171-119,  172-232, 
176-32) .   These  materials  are  not  hazardous,  and  the 
classification  of  them  as  such  would  create,  in  our  view,  serious 
problems  for  farmers,  consumers,  agribusiness,  and  government 
agencies.   Recognizing  that  the  vegetable  and  animal  oil  industry 
has  a  responsibility  to  prevent  and  clean  up  spills  when  they 
occur,  we  nevertheless  believe  there  is  no  sound  reason  to 
designate  these  edible  products  as  hazardous.   We  therefore  urge 
the  Department  of  Transportation  to  develop  thoughtful  and  fair 
rules  to  govern  potential  spills  of  edible  oil  products  that  are 
separate  from  those  governing  hazardous  materials.   To  the  extent 
future  spill  rules  are  needed  for  the  food  industry,  we  urge  the 
Department  to  develope  appropriate  food  product  rules  that  are 
separate  from  those  governing  hazardous  materials. 

The  reasons  for  our  recommendations  are: 

--  These  products  do  not  exhibit  hazardous  characteristics: 
they  are  not  corrosive,  flammable,  combustible,  toxic, 
explosive,  or  radioactive  and  they  should  not  be 
regulated  as  such. 

--  Vegeteible  oils  and  animal  fats  do  not  cause  significant 
environmental  harm  when  spilled,  and  certainly  cause  no 
greater  harm  than  spills  of  other  food  products  such  as 
molasses  or  vinegar.   Moreover,  the  vast  majority  of 
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spills  of  vegetable  and  animal  oils  occur  at  loading  and 
unloading  points,  which  are  already  adequately  covered 
under  Spill  Response  Rules  administered  by  the  Coast 
Guard  and  EPA. 

--  Classifying  edible  products  as  hazardous  would  create 
interagency  conflicts.   The  Food  and  Drug  Administration 
gives  these  products  GRAS  -  -  Generally  Regarded  As  Safe 
--   status.   The  USDA,  EPA,  DOE,  and  other  agencies  are 
working  to  develop  environmentally  safe  fuels  and 
products  based  on  vegetable  and  animal  oils.   Moreover,  a 
hazardous  materials  classification  for  vegetable  oils 
and  animal  fats  would  interfere  with  the  implementation 
of  the  Sanitary  Food  Transportation  Act,  which  is  also 
administered  by  the  DOT. 

--  The  proposed  approach  would  erode  the  value  of  the 
hazardous  materials  regulations  by  designating  as 
hazardous  materials  substances  that  are  not  hazardous. 

--  Classifying  these  materials  as  hazardous  will  impose 
significant  compliance  costs  on  farmers,  consumers,  and 
the  transportation,  food  processing,  and  related 
agribusiness  community  with  little  or  no  benefit  to  the 
environment  or  to  human  health  and  safety. 

We  strongly  urge  DOT  to  remove  vegetable  oils  and  animal  fats 
from  the  classification  of  hazardous  materials.   Should  the 
regulations  as  proposed  not  be  amended  to  reflect  the  concerns 
raised  in  this  letter,  we  urge  you  to  extend  the  deadline  for 
comments  and  hold  a  public  hearing  on  this  important  issue. 

Sincerely, 


I-:, 


EVA  M.  CLAYTON,  M.C. 


:1_N 


GLENN  ENGLISH,  M.C. 


JILL  L.  LONG,  M.C. 


TIM  JOHNSON,  M.C. 
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JAcV  KING; 


77  J 


NGSyoV^    M   C. 


DAN  GLICKMAN,  M.C. 


PAT  DANNER,  M.C. 


"LANCHE    LAJ-IBERT,    M.C. 


TIM  VALENTINE,  M.C. 


l-RANK  MCCLOSKEY.  M.C.    <^^^^~~ 


<I^ 


/"•^^i 


-tja^oy-. 


ROWLAND ,\M.C. 


COLLIN  PETERSON,  M.C. 


DOUG    BEREUTER,    M.C. 
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PAT    ROBERTS,    M.C 


Diac  DORBDJ,   M.C. 


DAVID  nan*!:,  m.c. 


i=K 


y^  JON  BOEHNER,   M.C. 


cr 


0^ 

TOM  BARLOW,  M.C 


[jqxU---^ 


BILL  SARPALIU5,  M.C 
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LARKT  (XMBEST,   M.C 


I      urumvri  nriRTK.  M.r. 


HOWARD  CDBLE,   M.C 
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JILL  LONi;    M  I 


AOHIi;ulIl.l'l-  ..ilMMIIItF 


(EnngrEss  of  tl|E  MnW  BXnUs 
lusc  of  SeprEsentatiuE! 
lastiingtun.  B.(£.  20515 
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Hay   26,    1993  uitisMM 

The  Honorable  Federico  Pena 
Secretary  of  Transportation 
Mr.  Alan  L.  Roberts 
Associate  Administrator 
for  Hazardous  Materials  Safety 
Department  of  Transportation 
400  Seventh  Street,  S.W. 
Washington,  D.C.   20590 

Dear  Gentlemen: 

As  you  know,  on  April  2,  1993,  30  Members  of  Congress 
requested  the  removal  of  vegetable  oils  and  animal  fats  from  the 
classification  of  hazardous  materials.  The  Members  also  asked 
that  the  comment  period  be  extended  and  that  a  public  hearing  be 
held  on  this  issue.   He  appreciate  the  Department's  prompt 
response  to  those  concerns,  and  the  decision  hold  a  public 
hearing  and  extend  the  period  for  comments. 

We  write  today  to  formally  comment  for  the  record  with  regard 
to  the  Oil  Spill  Prevention  and  Response  Plans  (58  Fed.  Reg. 
6864-6872).   We  Strongly  urge  that  the  Research  and  Special 
Programs  Agency  (RSPA)  develop  an  alternative  means  of  addressing 
environmental  concerns  without  classifying  animal  fats  and 
vegetable  oils  as  hazardous  materials.  We  do  so  for  several 
reasons.   First,  animal  fats  and  vegetable  oils  are  not  hazardous 
materials,  and  labeling  them  as  such  serves  no  environmental 
purpose.   Second,  labeling  these  edible  products  as  hazardous 
could  have  an  adverse  effect  on  consumers,  who  may  not 
differentiate  between  environmental  hazards  and  health  hazards. 
Since  these  products  are  contained  in  many  processed  food 
products,  such  concerns  could  have  important  repercussions  for 
food  manufacturers.   Third,  classifying  these  products  as 
hazardous  would  raise  the  cost  to  consumers  of  numerous  food 
products,  again  with  no  justifiable  environmental  benefits. 
Fourth,  designating  these  products  as  hazardous  would  mean  a  vast 
increase  in  the  number  of  shipments  regulated  by  the  Department, 
without  any  measurable  benefit  to  health,  safety  or  the 
environment. 

We  urge  you  to  work  closely  with  animal  fats  and  vegetable 
oils  industry  to  develop  a  workable  alternative  that  will  satisfy 
the  Department's  objectives  of  protecting  our  environment,  while 
avoiding  costly,  unnecessary  and  onerous  regulations. 
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In  advance,  thank  you  for  your  serious  consideration  of  our 
views  in  this  regard. 

Sincerely, 


JIML  LONG 

Menber  of  Corl^ress 


of  Congri 

IKE  SKELTON 
Member  of  Cc 


Member  of  Congress 


TIM  PENNY 

Member  of  Congrjbss 


STEVE  GUNDERSON 
Member  of  Congress 


TON  EWING 

Member  of  Congress : 


^lL^:>>-^riSsZ^ 


DOOG   BER£G|Tra 
Member  of  congress 


JOHN  BOEHNER 
Member  of  Congress 


^ ^AmTFUhITTEN  ^XM  LEACH 

Member  of  Congress  Member  of  Congress 


LEACH 

of  Congress 
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TIM  JOE 

Member^f  Congress 


'   HOWARD  COBLE 
Member  of  Congress 


k  KINGSTON  /  <'- 


JACK  KINGSTON  /  <'' 
MemD(er  of  Congress 


C?r'V»--u-^ 


FRANK  MCCLOSKEY 
Member  of  Congress 


COc^UL,,^ 


TIM 

Member  of  Congress 


fg^A^ 


llc.^ 


TOM  BARLOW 

Member  of  Congress 


/ 


r  -kLl.' 


MIKE  OXLEY    •   ^\ 
Member  of  Congress 


JAMES  qtYBURN  C/ 
'^Member  of  Congress 


.d^ 


BILL'TMERSON  ■ 

Member  of  Congress 


GlAJLc^ — 


'BILL   BARRETT 
Member  of  Congress 


PAT    DOWER 

Member   of  Congress 


hjj  ^ 


BI^LY   "^AUZIN  "f 

Member  iof   Congress 
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JIMMY  AlAYIIS      7 
/Membgir  of  Congress 


;^.J  MONTGOI&RY  0 


daH/slic? 

Member  of  Congress 


RICHARD  BAKER 
Member  of  Congress 


[LL  SARWtflUS 
Member  of  Congress 


CdV^k.     c2^CP^-Y 


CAL  DOOLEY  / 

Member  of  Congress  J 


DAVID  MINGE 
Member  of  Congress 


■;  M-' 


■'./- 


JAMES  WALSH 
Member  of  Congress 


DMAS  PETRI 
Member  of  Congress 


BILL  GOODLATTE 
Member  of  Congress 
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COEEnrTETERSON 
Member  of  Congress 


CHARLES  CANADY  / 
Member  of  Congress 


/fl^- 


THOMAS  MANTON 
Member  or  Congress 


NICK  SMITH 

Member  of  Congress 


^^^\^l-V 


E.  (KIKA)  OE  LA  GARZA 
Member  of  Congress 


MEYERS 
Member  of  Col^gress 
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HygR   JOE  RAHALL 
Member  of  Congress 


ITERT 
Membea  o&  Congress 


/MIKE  PARKER 
Member  of  Congress 


RON  PACKARD 
Member  of  Congress 


-.^^ 


l^^T^^ 


PETE  GEREN 

Member  of  Congress 


Member  of  Congress 


Membei'^1  Congress 


TIM  VALENTINE 
Member  of  Congress 
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Mr.  Rahall.  Before  beginning  with  witnesses,  the  Chair  would 
ask  unanimous  consent  that  all  witnesses'  prepared  statements  will 
appear  in  the  record  in  their  entirety.  Witnesses  are  encouraged  to 
siunmarize. 

At  this  point,  we  recognize  a  distinguished  Member  of  both  the 
subcommittee  and  our  fuU  committee,  distinguished  also  by  the  fact 
that  he  is  in  my  class,  the  1985  class.  We  came  to  the  Congress 
together.  Representative  Applegate  first  introduced  hazardous  ma- 
terials trgmsportation  legislation  several  years  back  in  response  to 
an  incident  in  his  State  in  which  information  was  not  available  for 
a  long  period  of  time. 

Doug,  you  have  been  a  real  leader  on  this  issue.  We  appreciate 
that.  And  we  appreciate  your  being  with  us  this  morning  as  our 
lead-off  witness.  The  Representative  from  Ohio,  Doug  Applegate. 

TESTIMONY  OF  HON.  DOUGLAS  APPLEGATE,  A 
REPRESENTATIVE  IN  CONGRESS  FROM  OfflO 

Mr.  Applegate,  Thank  you  very  much,  Mr.  Chairman  and  Mem- 
bers of  the  committee. 

I  do  want  to  commend  you  for  holding  hearings  on  the  reauthor- 
ization bill.  It  is  extremely  important.  The  law  has  proved  to  be 
somewhat  important  since  1974,  when  first  instigated,  and  effective 
in  controlling  and  regulating  all  modes  of  transporting  commodities 
of  a  hazardous  nature.  But  as  good  as  this  law  has  been,  with  the 
creation  of  hundreds  of  hazardous  materials  every  year,  it  is  clear 
that  the  law  must  be  reauthorized  in  order  that  society  be  pro- 
tected from  any  improper  handling  or  transportation  of  hazardous 
materials. 

There  are  a  lot  of  areas  in  this  that  will  be  debated,  but  I  would 
like  to  bring  to  your  attention  one  particular  area  that  has  been 
a  major  of  concern  of  mine  for  several  years.  Language  was  adopt- 
ed in  the  HazEirdous  Materials  Transportation  Uniform  Act  of  1990 
calling  on  the  National  Academy  of  Sciences  "to  conduct  a  study  of 
the  feasibility  and  necessity  of  a  central  reporting  system  and  com- 
puterized telecommunications  data  center  that  is  capable  of  receiv- 
ing, storing  and  retrieving  data  concerning  all  daily  shipments  of 
hazardous  materials,  and  that  can  provide  information  to  facilitate 
responses  to  incidents  involving  the  transportation  of  hazardous 
materials,"  unquote. 

The  study  was  as  a  result  of  legislation  that  I  introduced  in  the 
101st  Congress,  which  was  H.R.  2584,  and  that  outlined  the  details 
of  a  centralized  data  reporting  system,  as  was  described  by  NAS. 
Let  me  point  out  that  in  1974-— this  is  20  years  ago — Congress 
passed  the  original  Hazardous  Materials  Transportation  Act  that 
included  language  that  called  in  fact  for  a  centralized  reporting 
system  to  oversee  the  shipments.  No  action  was  taken  until  1980, 
when  an  agreement  was  reached  between  the  U.S.  Department  of 
Transportation  and  the  Chemical  Manufacturers  Association,  and 
they  estabUshed  what  is  called  CHEMTREK.  So  basically  it  is  the 
chemical  companies  that  do  the  tracking.  It  is  sort  of  like  the  chick- 
en and  fox  thing,  but  they  are  the  ones  that  oversee  that. 

While  it  has  done  some  upgrading  in  recent  years,  I  believe  be- 
cause of  the  impact  my  legislation  was  having,  CHEMTREK  still 
does  not  provide  the  real-time  information  to  emergency  responders 


18 

in  the  case  of  a  release  or  threat  of  a  release  of  hazardous  mate- 
rials that  my  original  proposal  would  provide. 

CHEMTREK  basically  is  a  telephone  service,  so  if  there  is  any- 
thing that  happens,  they  would  have  to  find  some  way  to  commu- 
nicate back  to  a  central  system  in  order  to  get  some  response  to 
find  out.  And  in  some  cases,  it  takes  a  great  deal  of  time. 

My  appearance  here  today  isn't  really  to  debate  the  previous  leg- 
islation, but  I  would  like  to  see  it  certainly  adopted.  I  want  to  cen- 
ter my  remarks  on  the  report  produced  by  the  National  Academy 
of  Sciences,  which  is  entitled,  "Special  Report  239,  Hazardous  Ma- 
terials Shipment  Information  for  Emergency  Response,"  and  with 
particular  emphasis  on  that  aspect  of  the  study  that  centers  on  my 
central  reporting  system  concept. 

The  National  Academy  study  was  both  extensive  and  comprehen- 
sive in  its  attempt  to  comply  with  this  legislative  mandate.  I  appre- 
ciate the  efforts  put  forth,  and  believe  for  the  most  part  that  we 
have  the  first  credible  study  of  the  matter  of  hazardous  materials 
transportation. 

It  is  quite  clear  that  the  Academy  believes  definite  improvements 
are  in  the  making  for  this  system.  Immediately,  if  we  are  to  avoid 
what  could  be  a  major  catastrophe,  we  are  going  to  have  to  move 
into  making  some  of  these  corrections. 

The  Academy  cited  six  separate  reasons  why  the  current  system 
is  inadequate.  Leading  that  list  of  six  was  that  required  sources  of 
information  such  as  placards  or  shipping  papers,  which  is  generally 
known  as  manifests,  were  missing  or  inaccurate,  followed  by  the 
fact  that  these  information  sources  were  often  obscured,  destroyed 
or  inaccessible  because  of  a  crash  or  fire  or  threat  thereof  or  toxic 
exposure. 

If  you  are  the  first  person  who  comes  upon  the  scene,  whether 
you  are  a  fireman,  policeman  or  anybody  else,  and  you  do  not  have 
access  to  that  kind  of  information,  you  are  just  in  deep  trouble. 

The  NAS  report  went  on  to  point  out  that  in  as  many  as  25  per- 
cent of  the  roughly  10,000  to  20,000  truck  transportation  accidents 
and  10  percent  of  the  1,000  to  1,500  rail  accidents  each  year  that 
involve  the  release  or  threat  of  release  of  a  hazardous  material, 
emergency  responders  are  unable  to  obtain  information  needed  to 
properly  deal  with  the  incident  in  question. 

Now,  get  that.  We  are  talking  10,000  to  20,000  accidents  in 
trucks  and  1,000  to  1,500  rail  accidents,  and  in  10  percent  of  those 
places  emergency  responders  at  least  in  possible  danger.  So  if  you 
are  in  that  kind  of  a  position,  you  know  how  it  would  be  if  you 
came  across  that  kind  of  situation  and  didn't  know  what  to  do 
about  it,  because  if  you  threw  water  on  certain  types  of  chemicals, 
it  could  explode  right  in  your  face. 

It  was  found  about  a  third  of  the  trucks  required  to  be  placarded 
were  subject  to  some  violation  of  material  and  other  regulations. 
These  and  other  statements  by  the  Academy  verify  the  need  for 
change  that  leads  us  to  the  question  of  just  how  to  change  the  cur- 
rent structure  to  provide  the  needed  information. 

The  Academy  listed  eight  specific  recommendations  to  achieve 
overall  improvement.  I  guess  we  can  concur  with  the  majority  of 
them,  particularly  as  they  relate  to  regulatory  reform,  government 
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agency  oversight  on  information  gathering,  and  additional  emer- 
gency response  training  requirements. 

I  can  also  understand  the  final  recommendation  listed  that  my 
original  proposal  without  any  modification  should  not  be  imple- 
mented at  this  time.  I  was  taking  the  long,  hard  approach.  I  real- 
ized we  simply  cannot  establish  a  huge  nationwide  computer  sys- 
tem and  immediately  have  every  generator,  shipper,  and  emer- 
gency responder  on  une  to  it  overnight.  But  what  it  did  do  was 
bring  it  to  the  attention  of  those  who  can  provide  some  answers, 
and  that  is  us. 

There  were  bound  to  be  major  problems  inherent  in  such  a  sys- 
tem that  would  have  to  be  resolved  before  the  degree  of  trust  and 
confidence  in  such  a  system  that  is  needed  by  all  parties  concerned 
can  be  attained.  In  the  meantime,  we  may  not  only  be  not  improv- 
ing the  current  system,  but  might  even  worsen  it  to  some  degree. 

It  is  for  that  reason  that  I  endorse  with  some  modification  the 
Academy's  first  recommendation  of  implementing  one  or  more  lim- 
ited startups  or  pilot  projects  of  automated  information  systems. 

The  Academy  recommended  that  such  a  startup  woiUd  be  best 
served  by  including  only  one  rail  system,  as  it  is  generally  accepted 
that  the  rail  has  made  more  advances  in  the  area  of  automated  in- 
formation in  recent  years  than  other  modes  of  transportation. 

I  would  request,  though,  Mr.  Chairman,  that  your  subcommittee 
consider  adopting  that  idea  but  with  the  proviso  that  it  be  ex- 
panded to  include  perhaps  a  second  rail  line,  or  perhaps  even  a 
third,  and  most  definitely  a  relatively  few  number  of  major  truck- 
ing lines,  too. 

I  think  it  is  very  important,  and  it  is  easy  to  rationalize  that. 
The  Academy  points  out  that  there  are  10  to  20  times  the  number 
of  truck  accidents  as  there  are  rail  accidents,  and  "to  be  the  most 
efiective" — and  this  is  a  quote — "to  be  the  most  cost  effective,  initial 
steps  would  ideally  also  target  segments  in  which  the  potential 
payoff  fi*om  improved  information  was  greatest." 

I  accept  the  statement  that  a  startup  proposal  involving  just  one 
rail  system  would  cost  in  the  neighborhood  of  $4  million.  And  as- 
suming that  this  is  correct,  and  that  for  an  additional  $3  million, 
all  rails  could  be  added,  I  do  not  believe  that  the  initial  startup 
cost  for  just  two  rail  lines  at  the  same  time  would  be  much  more 
than  that  for  just  a  single  rail  line. 

Furthermore,  in  order  to  be  cost  effective  and  to  properly  deter- 
mine the  real  benefits  of  any  automated  information  system,  truck- 
ing systems  would  have  to  be  involved  in  any  startup  system,  given 
just  the  sheer  numbers  of  trucking  accidents  and  the  impact  thds 
one  industry  has  on  hazardous  materials  shipments. 

How  can  any  automated  information  system  be  properly  judged 
if  it  is  not  apphed  to  the  largest  player  involved  in  the  process? 
Now,  that  msGces  sense. 

I  am  convinced  that  the  evidence  gathered  as  a  result  of  the 
startup  program  that  I  am  advocating  would  clearly  indicate  a 
much  higher  degree  of  rehability  and  cost  effectiveness  than  any 
current  system  of  providing  this  necessary  information. 

I  want  to  raise  one  other  point.  In  the  NAS  report,  it  was  made 
very  clear  that  any  information  system,  no  matter  how  limited  or 
extensive,  should  be  built  upon  existing  capabilities,  because  of  the 
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rapid  pace  of  introduction  of  innovative  information  technology  and 
transportation.  We  found  this  since  the  outset,  since  we  started 
into  this,  that  there  has  been  just  new  technology  that  has  come 
on  board  that  would  m£ike  this  possibility  much  more  feasible. 

Certainly  there  are  firms  in  certain  segments  of  the  ceirrier  and 
shipper  industries  that  could  comply  today  with  most  of  the  record- 
keeping and  reporting  requirements  necessary  to  participate  in  a 
modified  national  centa*al  reporting  system  at  a  cost  that  would  not 
be  deeply  disruptive. 

New  capabilities  are  being  developed  for  maintaining  records  on 
goods  in  transit  to  reduce  inventory  costs  for  monitoring  vehicles 
to  allow  more  efficient  fleet  utiHzation  and  for  eliminating  paper 
transactions  by  use  of  electronic  data  interchange. 

Due  to  the  difference  between  one  carrier  and  another  and  one 
shipper  and  another,  I  beUeve  it  is  imperative  that  we  immediately 
move  to  estabUsh  regulations  that  will  govern  the  development  of 
all  this  new  technology  so  that  it  is  not  done  in  such  a  piecemeal 
or  fragmented  fashion.  In  the  interests  of  pubUc  safety,  we  need  to 
establish  at  the  very  least  guideUnes  for  companies  that  will  allow 
them  to  develop  their  individual  systems  while  also  interfacing 
with  a  larger  network  of  systems. 

I  believe  we  must  look  to  the  future  and  prepare  for  it  even  in 
the  movement  of  hazardous  materials  and  provide  the  basis  for  the 
network  of  systems  to  work  together.  If  we  do  not  get  in  on  the 
ground  level  of  this  new  technology,  it  would  be  very  difficult  to 
ever  coordinate  the  various  systems  into  a  single  comprehensive 
system  that  could  be  utilized  by  all  of  our  emergency  responders. 

Mr.  Chairman,  I  reaHze  this  is  perhaps  not  the  easiest  matter  to 
grasp.  It  is  very  difficult.  But  it  is  nonetheless  imperative  that  we 
move  in  the  right  direction.  It  will  serve  our  future  needs  and  will 
address  a  problem  that  simply  isn't  going  to  go  away  on  its  own. 
On  the  contrary,  it  will  get  even  more  compHcated  and  manifest  it- 
self to  the  point  of  losing  complete  control  over  the  issue  if  we  don't 
do  something  about  it  now. 

I  know  that  is  the  objective  of  your  subcommittee,  and  I  certainly 
look  forward  to  working  with  you  and  the  Members  of  the  commit- 
tee to  put  together  a  comprehensive  plan  that  will  help  resolve  the 
problem  and  provide  the  security  and  the  safety  to  not  only  the 
first  responders  to  an  accident,  but  also  to  the  communities  where 
that  might  happen. 

Mr.  Chairman,  thank  you  very  much  for  allowing  me  to  express 
my  views  today. 

Mr.  Rahall.  Thank  you  very  much  for  your  excellent  testimonv. 

Certednly,  and  I  think  most  Members  of  the  committee  would 
agree  with  your  objectives,  and  we  all  are  very  much  concerned 
with  providing  safety,  not  only  for  the  general  public  but  for  our 
emergency  responders  as  well. 

You  basically  have  recommendations  of  the  National  Academy  of 
Sciences  study,  as  I  hear  your  testimony.  You  call  for  more  man 
one  prototype — several  prototypes,  not  only  on  rail  systems  but  also 
on  trucking  lines  as  well.  Is  that  correct? 

Mr.  Applegate.  Yes,  that  is  true,  Mr.  Chairman.  I  don't  agree 
with  everjrthing,  but  I  think  under  the  circumstances,  I  think  the 
direction  is  generally  pretty  good.  But,  yes,  I  do  think  that  the 
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study  should  be  expanded  into  more  rail  lines  and  more  trucking 
firms,  and  including  trucking  firms. 

Mr.  Rahall.  In  your  testimony  you  edso  stated  the  need  to  estab- 
hsh  guidelines  for  information  and  tracking  systems  so  the  compa- 
nies can  develop  your  individual  systems  while  also  interfacing 
with  the  overall  larger  network  of  systems.  Do  you  envision  the  de- 
velopment of  such  guidelines  as  part  of  the  proposed  hmited  start- 
up system? 

Mr.  Applegate.  Well,  I  think  that  would  work  within  the  scope 
of  what  it  is  that  study  will  come  out  with,  and  I  think  it  would 
be  extremely  important,  and  I  think  it  could  be  done.  I  think  it 
could  be  done  very  easily. 

These  companies  have  a  lot  of  marvelous  technology.  There  is  a 
lot  of  wonderful  technology  out  there,  and  all  of  this  could  certainly 
work  together,  and  without  taking  away  the  individual  abiUties 
and  directions  of  the  rail  and  trucking  companies  now,  but  to  be 
able  to  set  up  a  general  system  and  interface  with  it.  I  think  it 
could  be  done,  and  done  easily. 

Mr.  Rahall.  Your  testimony  makes  a  great  deal  of  sense.  It  is 
certainly  more  important  that  we  do  it  in  a  limited  way  in  the  be- 
ginning, set  up  these  prototypes,  rather  than  all  of  a  sudden  come 
in  and  impose  a  massive  bureaucratic  system.  If  we  overwhelm  ev- 
erybody with  too  much  information  and  get  too  comphcated,  we  de- 
feat our  overall  objective. 

I  thank  you  for  your  testimony. 

Mr.  Applegate.  I  think  that  is  true,  and  of  course  we  did  want 
to  come  in  hard  first,  and  get  what  may  end  up  as  the  ultimate 
solution  down  the  road,  majrbe  the  next  decade  or  so,  depending  on 
what  happens.  What  we  first  initiate  might  be  the  answer,  we  don't 
know.  But  at  least  it  caught  the  attention,  and  that  was  much  of 
the  purpose  which  we  are  trying  to  gain. 

Mr.  Rahall.  We  owe  you  a  debt  of  gratitude  for  getting  us  start- 
ed in  the  right  direction.  Thank  you. 

The  gentleman  from  Wisconsin. 

Mr.  Petrl  Thank  you,  Mr.  Chairman. 

I  wanted  to  basically  echo  your  last  words  and  thank  you  for 
your  testimony  this  morning  and  for  yoxir  leadership  on  this  very 
important  issue.  Technology  is  evolving,  and  it  is  important  for  us 
to  stay  on  top  of  it  and  try  to  do  all  we  can  to  protect  people  while 
increasingly  dangerous  materials  are,  of  necessity,  moved  about  our 
country  to  keep  our  economy  strong. 

Mr.  Applegate.  Thank  you. 

Mr.  Rahall.  The  gentleman  fi-om  Georgia,  Mr.  Collins,  do  you 
have  any  questions? 

The  gentleman  fi-om  New  Jersey,  Mr.  Franks? 

Next  to  come  in,  the  Chair  will  recognize  Members  as  they  ap- 
pear this  morning,  is  the  gentleman  from  California,  Mr.  Kim. 

Mr.  Kim.  No  questions. 

Mr.  Rahall.  The  gentlelady  firom  Washington,  Ms.  Dunn? 

The  gentleman  from  Arkansas,  Mr.  Hutchinson? 

The  gentleman  fi-om  South  Carolina,  Mr.  Clybum? 

The  gentleman  from  Texas,  Ms.  Johnson?  Gentlelady,  I  am  sorry. 

Doug,  thank  you  very  much. 

Mr.  Applegate.  Thank  you  very  much. 
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Mr.  Rahall.  We  will  now  hear  from  the  acting  Administrator, 
Research  and  Special  Programs  Administration,  U.S.  Department 
of  Transportation,  Ms.  Rose  A.  McMurray,  accompanied  by  Al  Rob- 
erts, Associate  Administrator  for  Hazardous  Materials  Safety. 

We  welcome  you.  We  have  your  testimony  and  it  will  all  be  made 
part  of  the  record  as  if  actually  read. 

TESTIMONY  OF  ROSE  A.  McMURRAY,  ACTING  ADMINISTRATOR, 
RESEARCH  AND  SPECIAL  PROGRAMS  ADMINISTRATION,  U.S. 
DEPARTMENT  OF  TRANSPORTATION,  ACCOMPANIED  BY 
ALAN  ROBERTS,  ASSOCIATE  ADMINISTRATOR  FOR  HAZARD- 
OUS MATERIALS  SAFETY 

Ms.  McMuRRAY.  Thank  you,  sir. 

Good  morning,  Mr.  Chairman  and  Members  of  the  subcommittee. 
We  thank  you  for  the  opportunity  this  morning  to  update  you  on 
the  Department  of  Transportation's  ongoing  efforts  to  improve  the 
safety  of  transporting  hazardous  materials. 

With  me  today  is  Mr.  Alan  Roberts,  Associate  Administrator  for 
Hazardous  Materials  Safety,  who  will  respond  this  morning  to  your 
more  detailed  questions. 

I  especially  want  to  address  our  progress  in  implementing  the 
regulatory  provisions  under  the  Hazardous  Materials  Transpor- 
tation Act,  the  HMTA,  as  amended  by  the  Hazardous  Materials 
Transportation  Uniform  Safety  Act  or  HMTUSA  of  1990.  I  would 
also  like  to  submit  for  the  record  a  detailed  summary  of  RSPA's  im- 
plementation of  the  HMTUSA  provisions. 

As  you  know,  the  HMTUSA  was  the  most  comprehensive  change 
to  hazardous  materials  legislation  since  the  HMTA  was  passed  in 
1974.  HMTUSA  was  a  convergence  of  ideas,  driven  by  unprece- 
dented coordination  and  cooperation  among  the  States  and  local 
governments,  industries  and  Federal  interests.  It  assigned  our 
agency,  the  Research  and  Special  Programs  Administration,  major 
new  responsibihties.  RSPA  has  made  significant  progress  in  carry- 
ing out  the  act's  statutory  obligations. 

One  of  the  priority  programs  imder  HMTUSA  was  the  registra- 
tion and  fee  assessment  program,  initiated  in  September  1992.  The 
rule  requires  persons  who  transport  or  cause  to  be  transported  cer- 
tain hazardous  materials  to  file  registration  statements  with  RSPA 
and  pay  an  annual  $300  fee  to  fund  an  emergency  preparedness 
grants  program.  To  encourage  registration,  RSPA  developed  an  ex- 
tensive outreach  and  compliance  program  to  advise  shippers  and 
carriers  of  the  new  requirements  through  information  and  edu- 
cation. 

Over  200,000  informational  brochures  and  registration  forms 
were  mailed  out  for  the  initial  registration  period.  This  year  we  are 
adding  a  new  element  to  our  registration  efforts.  While  we  will  con- 
tinue our  aggressive  outreach  activities,  greater  emphasis  is  being 
placed  on  enforcement  at  the  Federal,  State  and  local  levels,  which 
would  result  in  significantly  higher  registration.  RSPA  is  also 
working  closely  with  two  of  our  sister  DOT  agencies,  the  Federal 
Highway  Administration  and  the  Federal  Railroad  Administration. 

Today  is  the  first  day  of  the  Federal  Highway  Administration's 
ROADCHECK  1993,  a  three-day  intensive  national  program  to 
identify  motor  carriers  which  are  in  violation  of  the  Federal  motor 
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carrier  safety  and  hazardous  materials  regulations.  Over  3,000 
Federal  and  State  inspectors  operating  at  more  than  300  locations 
throughout  the  United  States  will  carry  out  extensive  motor  carrier 
safety  inspections  during  the  three-day  period. 

As  part  of  ROADCHECK  1993,  nine  States,  one  from  each  Fed- 
eral Highway  region,  will  combine  their  inspection  forces  with  all 
Federal  highway  inspectors  nationwide  to  emphasize  the  registra- 
tion requirement  and  to  provide  RSPA  with  a  report  of 
noncomphant  parties  for  follow-up  action. 

Altiiough  we  were  somewhat  disappointed  with  the  number  of 
registrants  who  filed  for  the  first  cycle,  we  are  encouraged  by  the 
number  of  registrants  to  date  for  the  1993-1994  registration  year, 
which  begins  on  July  1st,  1993.  Through  our  ongoing  outreach  and 
enforcement  efforts,  we  estimate  that  45,000  persons  will  register 
this  year,  which  will  generate  11.25  million  for  the  grant  program. 

Mr.  Chairman,  the  enforcement  and  outreach  portions  of  the  reg- 
istration efforts  are  critical  because  the  fiinds  generated  by  the  reg- 
istration support  our  new  emergency  preparedness  grant  program. 
Through  these  grants  we  are  working  with  the  States  to  increase 
the  training  of  the  over  2  milUon  emergency  responders  as  well  as 
assisting  local  emergency  planning  committees. 

This  year  is  the  first  year  of  the  grant  program  and  we  have  re- 
ceived an  overwhelming  response  to  it.  In  fact,  approximately  $3.5 
milhon  has  been  awarded  to  49  States  and  territories  so  far. this 
fiscal  year,  and  we  anticipate  awarding  a  total  of  $8.9  million  by 
the  end  of  fiscal  year  1993. 

In  addition  to  providing  needed  resources  for  the  preparation  of 
emergency  responders,  HMTUSA  also  required  us  to  issue  regula- 
tions requiring  training  to  be  given  to  all  hazardous  materials  em- 
ployees by  their  employers.  This  training  covers  the  safe  loading, 
unloading,  handling,  storage,  and  transportation  of  hazardous  ma- 
terials and  emergency  preparedness  for  responding  to  accidents  or 
incidents  involving  the  trsmsport  of  hazardous  materials.  We  look 
to  this  rule  to  assist  in  increasing  safety  by  helping  assure  that  all 
employees  involved  in  hazardous  materials  are  trained  to  perform 
their  duties. 

Another  HMTUSA  initiative  which  we  have  just  heard  about  is 
close  to  completion  with  the  delivery  of  the  National  Academy  of 
Sciences  study  on  the  feasibility  and  necessity  of  establishing  a 
central  reporting  system  and  computerized  telecommunications 
data  center.  We  are  reviewing  this  important  study,  and  are  pre- 
paring a  report  on  the  NAS  recommendations  to  submit  to  Con- 
gress later  this  year. 

Closely  related  to  this  study  is  a  rulemaking  in  progress  which 
addresses  improvements  to  the  current  system  of  placarding  vehi- 
cles transporting  hazardous  materials  and  establishing  an  extra  re- 
porting system  and  data  center.  An  advance  notice  of  proposed 
rulemaking  was  published  last  year.  We  are  analyzing  those  com- 
ments and  v/ill  include  them  in  our  report  to  you  on  the  NAS 
study. 

In  another  major  action,  RSPA  this  year  pubUshed  an  interim 
final  rule  to  implement  the  Oil  Pollution  Act  of  1990.  The  purpose 
of  the  rule  is  to  protect  the  environment  from  oil  spills  by  requiring 
carriers  to  develop  improved  oil  spill  prevention  efforts  and  emer- 
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gency  response  capabilities.  This  is  a  controversial  rule  because  the 
definition  of  oil  in  the  act  includes  nonpetroleum  oils  such  as  vege- 
table oils. 

Because  of  the  concerns  expressed  by  the  edible  oil  industry  and 
others,  a  public  hearing  was  held  here  last  month,  and  the  com- 
ment period  on  the  interim  final  rule  was  extended  until  June  3rd 
of  this  year.  We  are  currently  reviewing  the  comments  on  the  rule 
to  determine  further  action. 

Mr.  Chairman,  and  Members  of  the  subcommittee,  RSPA  is  com- 
mitted to  working  with  all  segments  of  the  hazardous  materials 
community  to  safeguard  our  environment  and  improve  hazardous 
materials  transportation  safety.  At  the  Federal,  State  and  local  lev- 
els, we  continue  to  strengthen  existing  progreuns  and  cultivate  new 
programs  that  bring  us  closer  to  achieving  our  goal:  improved  safe- 
ty, nationwide  uniformity  in  the  application  and  enforcement  of  the 
hazardous  materials  regulations. 

We  look  forward  to  working  with  you  in  the  coming  months  as 
you  reauthorize  the  Hazardous  Materials  Transportation  Act.  We 
thank  you.  Mr.  Roberts  and  I  are  available  to  answer  any  questions 
you  may  have. 

Mr.  Rahall.  Thank  you  very  much,  Ms.  McMurray. 

Let  me  begin  with  a  few  questions,  and  then  recognize  my  other 
colleagues  and  probably  return  for  a  second  ro\ind. 

The  1990  act  required  DOT  to  coordinate  with  other  Federal 
agencies  to  develop  pubUc  sector  training  curriculum  for  emergency 
response  and  preparedness  teams,  and  to  minimize  duplication  of 
Federal  efforts  in  training  programs  for  such  teams.  Can  you  up- 
date us  on  the  status  of  these  efforts  first,  and  then  second,  are 
there  any  other  areas  where  you  believe  similar  agency  efforts 
should  be  made? 

Ms.  McMurray.  We  very  carefully  worked  with  all  of  the  Federal 
community  in  developing  the  curriculum,  for  example,  for  the  re- 
cipients of  the  HMTUSA  emergency  preparedness  grants.  We  have 
a  very  cooperative  relationship  with  FEMA,  the  Department  of 
Labor,  the  Department  of  Energy,  and  HHS,  and  continue  to  find 
them  to  be  very  cooperative  and  very  helpfiil  to  us  with  their  tech- 
nical expertise  and  assistance  in  developing  a  uniform  and  consist- 
ent curriculum. 

With  respect  to  other  initiatives  that  we  are  working  on,  I  defer 
to  Mr.  Roberts,  who  may  have  more  detailed  information  about 
that. 

Mr.  Rahall.  Mr.  Roberts? 

Mr.  Roberts.  This  is  rather  a  imusual  circimistance  in  that  it  is 
a  directed  assignment  based  on  the  statute.  It  is  outside  the  regu- 
latory format.  The  other  program  areas  usually  involve  delegated 
regulatory  response  to  these  various  agencies  such  as  the  Occupa- 
tional Safety  and  Health  Act  (the  Williams-Steiger  Act). 

So  it  is  a  little  bit  more  difficult,  although  we  have  established 
similar  groups.  I  chair  the  Interagency  Committee  on  Explosives, 
with  psirticpation  by  which  about  eight  or  nine  different  agencies. 
Through  that  process  we  are  tr3dng  to  keep  each  agency  apprised 
of  what  is  going  on. 

There  is  also  an  organization  called  the  National  Response  Team, 
made  up  of  15  Federal  agencies.  It  originally  was  set  up  to  imple- 
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ment  the  Federal  Water  Pollution  Control  Act  and  the  National 
Contingency  Plan.  Recently  that  organization  established  a  preven- 
tion committee,  and  I  am  also  the  chairman  of  that  committee. 
Through  this  forum  we  are  able  to  exchange  viewpoints  and  work 
^rith  each  agency  relative  to  creating  a  better  body  of  knowledge 
on  each  agency's  activities. 

This  is  rather  important.  One  area  is  defining  toxic  materials. 
When  you  have  different  Federal  break  points  for  toxic  materials, 
you  create  confiision,  not  only  in  the  regulated  commimity  but  also 
among  the  regulators  and  enforcement  people.  So  it  is  a  worthwhile 
endeavor  for  us  to  pursue. 

Also,  in  terms  of  our  national  interest  and  international  posture, 
there  is  quite  a  bit  of  activity  going  on  in  this  particular  area. 

Mr.  Rahall.  In  testimony  this  subcommittee  received  from  mem- 
bers of  the  shipping  industry,  objections  were  raised  about  assess- 
ing registration  fees  upon  foreign  shippers.  The  thrust  of  these  ob- 
jections seems  to  be  that  foreign  countries  may  retaliate. 

Can  you  tell  us  your  views  on  these  objections,  and  do  you  know 
if  any  foreign  countries  impose  similar  fees  on  U.S.  shippers? 

Ms.  McMuRRAY.  We  are  considering  a  provision  of  exempting  for- 
eign shippers.  You  mentioned,  of  course,  the  possible  international 
repercussions.  It  is  also  a  very  difficult  program  to  implement,  and 
we  have  attempted  to  make  it  a  very  simple  administrative  endeav- 
or, to  collect  fees  from  shippers  of  hazardous  materials.  When  you 
consider  the  network  and  the  numbers  of  international  shippers, 
we  simply  didn't  believe  we  could  develop  a  simple  process  to  iden- 
tify them  and  then  collect  the  fees. 

We  also  have  concerns  regarding  international  reciprocity  issues 
and  a  fear  that  perhaps  there  might  be,  as  you  point  out,  some  type 
of  retaliatory  fee  imposed  upon  our  exports. 

Al  may  have  a  more  detailed  viewpoint  of  that  to  offer  for  the 
record. 

Mr.  Roberts.  When  this  legislation  was  originally  adopted,  I 
think  it  had  broad  support  from  industry,  and  without  much  con- 
cern for  this  particular  aspect.  I  don't  think  anybody  is  concerned 
about  a  requirement  that  they  pay  fees  overseas.  It  is  probably 
more  the  concern  over  what  it  would  take  to  get  the  appropriate 
documentation  back  so  you  can  export  your  product  to  some  foreign 
country.  In  some  cases,  the  paperwork  process  may  take  two  years, 
for  example,  not  to  collect  the  money  but  just  to  get  the  paperwork 
back  that  would  constitute  the  authorization  to  make  the  shipment. 

This  has  been  discussed  at  the  EEC  in  Brussels,  and  an  informal 
finding  was  made,  that  there  was  no  GATT  violation.  I  think  that 
would  be  correct,  because  we  equally  apply  this  overseas  as  we  do 
domestically  and  that  is  the  first  test.  But  it  has  been  strongly  ob- 
jected to  by  representatives  from  Germany,  the  United  Kingdom, 
Greece,  and  Australia  in  a  formal  transmittal  through  the  Depart- 
ment of  State. 

We  recently  received  a  letter  from  a  representative  of  the  Cana- 
dian government  objecting  to  the  application  of  this  requirement  to 
foreign  shippers.  This  is  of  concern  relative  to  the  favorable  balsmce 
of  trade  we  enjoy  in  the  £u*ea  we  regulate,  which  is  approximately 
$20  biUion  favorable  to  the  United  States  economy. 
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Mr.  Rahall.  Ms.  McMurray,  from  your  discussion  of  the  Oil  Pol- 
lution Act  you  address  the  controversies  surrounding  the  inclusion 
of  vegetable  oils  in  the  rules.  Can  you  elaborate  on  this  problem? 
Does  the  department  have  any  recommendations  on  how  to  define 
vegetable  oils? 

Ms.  McMuRRAY.  We  recognize  this  interim  final  rule  has  pro- 
voked some  mild  controversy.  In  recognition  of  that,  we  extended 
the  public  comment  period  to  June  3rd  and  held  a  pubUc  hearing 
on  May  13th. 

We  have  received  a  panoply  of  comments  in  response  to  the  in- 
terim final  rule.  Since  we  are  in  rulemaking,  I  can  suggest  to  you 
we  will  consider  all  comments. 

I  know  the  Secretary  of  Transportation  has  been  very  concerned 
about  information  and  comments  he  has  received  fi-om  the  public 
about  our  proposal.  We  believe  that  if  comments  we  receive  on  the 
public  docket  suggest  that  there  are  dissimilar  risks  in  regulating 
petroleum  oil  than  nonpetroleum  oil,  we  believe  regulatory  distinc- 
tions may  be  in  order.  But  we  believe  we  should  thoughtfully  deUb- 
erate  on  comments  in  the  docket,  and  will  be  prepared  fairly  short- 
ly to  take  an  action. 

Mr.  Rahall.  At  this  point  I  recognize  the  gentleman  from  Wis- 
consin, Mr.  Petri. 

Mr.  Petrl  I  would  just  like  to  follow  up  on  the  edible  oil  con- 
troversy. Are  there  other  commodities  where  the  same  dilemma  is 
posed,  where  they  are  not  harmful  to  human  health,  but  may  have 
some  environmental  question  mark  over  them? 

Mr.  Roberts.  If  I  imderstand  the  question  clearly,  the  answer  is 
yes,  there  are  other  materials  outside  the  petroleum  area.  Under 
the  Comprehensive  Environmental  Response  Compensation  and  Li- 
ability Act,  i.e.  CERCLA,  Section  306(a)  requires  to  us  hst  and  reg- 
ulate as  hazardous  materials  all  hazardous  substances  identified 
by  EPA  under  another  provision  of  that  statute.  That  includes  all 
materials  listed  under  the  Clean  Water  Act,  the  Clean  Air  Act,  the 
Resource  Recovery  Conservation  Act,  and  two  more  that  I  can't 
even  recite. 

This  is  a  long  list  of  materials  that  we  characterize  and  identify 
as  hazardous  substances  under  our  regulations,  and  we  are  re- 
quired to  list  and  regulate  these  materials.  In  fact,  the  interpreta- 
tion has  been  for  some  years  we  don't  even  have  to  do  a  notice  of 
proposed  rulemaking  because  it  is  a  statutory  mandate.  There  are 
a  number  of  materials  that  are  food  additives  and  other  products 
that  we  are  required  to  regulate  as  hazardous  materials  under  that 
statute. 

Mr.  Petrl  It  occurs  to  me  that  this  is  an  area  that  is  important 
because  of  the  danger  that  can  happen  in  accidents.  If  we  end  up 
overmandating  your  regulatory  apparatus,  it  could  be  quite  coun- 
terproductive, because  the  seriously  hazardous  and  dangerous  ma- 
terials can  get  lost  in  the  paperwork  clutter  and  lower  the  willing- 
ness and  morale  of  the  whole  system,  because  people  will  start 
thinking  that  it  is  ridiculous. 

Do  you  have  any  comment  on  that?  Would  it  be  desirable  from 
an  administrative  point  of  view  so  far  as  getting  the  job  done  of  re- 
acting to  the  classic  newspaper-type  train  accidents  with  some  ex- 
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plosive  chemical  near  a  town,  if  we  didn't  worry  so  much  about 
cooking  oil  and  this  kind  of  thing? 

Mr,  Roberts.  Well,  back  to  the  oil,  this  is  something  we  are  look- 
ing at  right  now.  Keep  in  mind  there  was  a  statutory  hammer  date 
of  February  18th,  and  admittedly  we  did  hurry  through  a  rule- 
making in  a  short  time  frame.  As  one  trade  association  pointed  out, 
if  we  didn't,  then  there  is  no  discretionary  agency  decision  or  deter- 
mination of  what  level  there  would  be  substantial  harm  caused  by 
oil  (which  we  specified  as  42,000  gallons).  That  is  not  the  case. 
Anybody  can  argue  what  that  level  would  be,  because  of  the  agen- 
cy's failure  to  exercise  its  discretionary  responsibility  as  of  that 
date,  and  that  was  the  statutory  date. 

Now,  obviously  a  lot  of  reaction  has  been  drawn  fi*om  what  his- 
torically would  have,  been  a  notice  of  proposed  rulemaking,  and  we 
probably  would  not  be  faced  with  this  current  controversy  had  we 
dealt  with  it  in  that  fashion.  The  situation  did  not  permit  us  to  do 
it  that  way,  mainly  so  we  could  get  the  discretionary  level  for  sub- 
stantial harm  at  42,000  gallons.  Otherwise,  very  onerous  planning 
requirements  would  be  imposed  on  all  transportation  of  oil  in  this 
country,  or  could  be  construed  that  way. 

Now  we  are  in  a  process  of  reviewing  the  comments.  I  think  our 
agency  has  a  pretty  fair  record  on  this  subject.  Some  people  will 
recall  how  we  dealt  with  the  ammonia  issue  several  years  ago.  I 
have  every  confidence  that  when  we  are  done  with  this  process, 
most,  if  not  all,  persons  on  both  sides  of  the  issue  will  be  satisfied 
with  our  position. 

Mr.  Petri.  One  or  two  other  questions.  At  the  end  of  the  day  I 
think  we  are  going  to  be  hearing  testimony  from  a  fiber  drum  man- 
ufacturer, concerning  a  rule  which  will  preclude  the  use  of  fiber 
drums  domestically  even  though  they  have  been  used  for  some  30 
years  without  any  apparent  real  difficulty. 

What  is  the  reason  for  this?  How  do  we  reconcile  common  sense 
with  administrative  purity  or  whatever  it  is  we  are  pursuing  here? 

Ms.  McMuRRAY.  That  particular  matter  is  back  in  the  agency  for 
reconsideration.  It  revolves  around  the  issue  of  meeting  H.M.  181, 
which  is  our  body  of  regulations  regarding  packaging  and  perform- 
ance standards. 

Our  test  of  whether  a  technology  or  a  packaging  meets  the  spirit 
of  H.M.  181  is  whether  in  fact  the  packaging  represents  an  alter- 
native, commensurate  level  of  safety  without  compromise  of  public 
safety.  This  particular  packaging  sought  an  exemption  to  H.M.  181. 
Mr.  Roberts  had  made  a  preliminary  decision.  The  decision  was  ap- 
pealed to  me. 

In  light  of  the  fact  that  other  information  had  come  to  my  atten- 
tion that  might  not  have  been  considered  during  Mr.  Roberts'  delib- 
eration and  decision,  the  matter  is  now  returned  to  Mr.  Roberts  for 
further  deliberation.  We  would  expect  to  have  a  decision  fairly 
soon,  his  decision  will  be  rendered  fairly  soon.  And,  of  course,  the 
appeal  procedure  is  still  in  effect. 

I  am  still  the  appellate  official  on  his  preliminary  decision. 

Mr.  Petri.  I  certainly  wouldn't  want  to  prejudice  the  decision  or 
interfere  in  it,  but  it  does  occur  to  the  casual  observer  that  if  some- 
thing is  used  a  lot  and  it  hasn't  caused  a  lot  of  problems,  we  might 
find  other  things  to  spend  the  taxpayers'  money  on. 
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One  last  question.  Do  we  attempt  to  work  through  international 
conventions  to  speed  up  or  require  common  paperwork  across  bor- 
ders in  this  area? 

It  would  seem  that  all  countries  have  an  interest  in  trjring  to 
have  conferences  with  your  counterparts  in  these  coxintries  and 
working  out  compatible  practices.  It  isn't  worth  an  individual  ship- 
per's while  to  spend  a  lifetime  making  the  system  efficient.  But 
they  all  benefit  fi*om  it  and  that  is  one  of  the  things  we  are  sup- 
posed to  be  doing  as  a  government,  that  is,  to  speed  the  flow  of 
commerce  while  protecting  the  people. 

Are  we  spending  time  trying  to  work  out  these  glitches  or  accom- 
modate differences  in  definitions  that  really  are  £dl  aimed  at  the 
same  thing  so  as  to  make  it  more  user-friendly  for  conducting 
international  commerce? 

Mr.  Roberts.  Yes,  sir,  I  think  the  point  should  be  made  that  a 
report  was  made  to  the  General  Assembly  of  the  United  Nations 
some  years  ago  by  the  Secretary  General  that  about  one-half  of 
world  commerce  is  in  dangerous  goods.  So  it  is  no  small  thing. 

The  United  States  has  been  involved  in  the  activities  of  the  Unit- 
ed Nations  Committee  of  Experts  on  the  Transport  of  Dangerous 
Goods  since  1954.  I  have  been  involved  in  it  since  the  early  1970s. 
I  was  chairman  of  the  committee  from  1980  to  1988. 

The  committee  develops  recommendations  for  adoption  by  all  the 
member  states  of  the  United  Nations  and  the  operative  bodies  sub- 
sidiary to  the  United  Nations,  that  is  the  International  Maritime 
Organization,  the  International  Civil  Aviation  Organization,  sev- 
eral of  the  European  agreements,  and  the  International  Atomic  En- 
ergy Agency. 

For  many,  many  years,  not  much  serious  attention  was  paid  to 
this  activity.  We  had  our  own  domestic  system  fiilly  developed  and 
implemented  by  the  Interstate  Commerce  Commission,  and  back  in 
the  early  1970s  things  began  to  change.  The  maritime  nations 
began  to  take  the  IMO  standards  very  seriously,  and  all  of  a  sud- 
den U.S.  industry  and  others  said,  this  is  no  joke,  we  better  get 
busy. 

It  is  through  this  medium  that  we  have  developed  a  worldwide 
set  of  standards  for  basic  packaging  standards,  packaging  perform- 
ance, classification  of  materials,  grouping  of  materials  according  to 
their  degree  of  hazard.  There  was  a  complete  revamp  of  the  explo- 
sive system  worldwide,  classification  and  regulation,  which  we 
have  adopted  here  in  the  United  States  as  a  major  improvement 
in  our  explosives  regulatory  system. 

And  probably,  rather  important,  is  the  Chapter  13  requirements 
of  the  U.N.  standards  related  to  communications.  That  is 
placarding,  labeling,  documentation,  marking  of  packagings.  So  a 
very  elaborate  and  detailed  system  has  been  evolving  over  the 
years.  It  still  has  much  more  to  do.  It  has  been  a  big  effort  on  the 
part  of  U.S.  industry  organizations,  some  represented  in  this  room 
today,  plus  our  department  through  the  Department  of  State. 

I  have  personally  spent  93  weeks  of  my  life  in  CJeneva,  Switzer- 
land, working  on  this  very  topic,  so  I  do  feel  I  am  able  to  respond 
to  your  question  quite  well.  As  I  mentioned  earUer,  we  look  at  it 
in  two  aspects:  promoting  safety,  promoting  international  uniform- 
ity, helping  emerging  nations  with  their  programs,  pesticides  and 
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things  like  that;  but  also  to  m£ike  sure  that  we  don't  have  unneces- 
sary barriers  to  trade. 

As  I  indicated  earher  we  have  a  $20  billion  trade  surplus,  esti- 
mated by  one  major  trade  association,  and  one  of  the  easiest  ways 
to  stifle  that  trade  would  be  in  the  name  of  a  safety  requirement 
that  could  unnecessarily  impede  our  international  business. 

Ms.  McMURRAY.  I  would  also  add  that  one  of  the  perhaps  more 
simple  initiatives  that  we  have  proposed  in  our  fiscal  year  1994 
budget  is  to  translate  portions  of  the  Emergency  Response  Guide, 
which  is  the  single  most  important  information  guide  that  emer- 
gency responders  use,  and  our  effort  there  is  to  propose  translating 
portions  of  that  Emergency  Response  Guide  into  Spanish  so  that 
we  can  facilitate  international  trade  with  our  trading  partners  in 
Mexico. 

Mr.  Rahall.  Mr.  Roberts,  I  understand  we  have  a  fiber  drum  in 
the  back  of  the  room.  Perhaps  on  your  way  out  you  may  want  to 
lack  it  or  take  it  out  in  the  hall  and  drop  it. 

Mr.  Roberts.  I  have  seen  them  many  times. 

Mr.  Rahall.  The  Chair  will  recognize  the  gentleman  fi*om  Ohio, 
Mr.  Applegate. 

Mr.  Applegate.  Thank  you,  Mr.  Chairman. 

I  think  that  national  response  guide  comes  out  about  once  every 
three  years  or  so.  It  is  never  really  up  to  date.  I  am  not  sure  how 
much  reUabihty  there  is  on  that,  after  a  year  or  two  or  even  up  to 
three  years. 

But  let  me  just  ask  this.  I  think,  Mr.  Roberts,  you  sort  of  were 
I  guess  the  creator  maybe  of  the  placarding  system,  or  at  least  you 
were  there  and  helped  to  initiate  it. 

Mr.  Roberts.  The  current  one,  sir,  yes. 

Mr.  Applegate.  And  you  say  that  it  is  working  well,  at  least  it 
has  always  sort  of  been  your  general  comments.  But  yet  the  NAS 
says  that  it  is  not  necessarily  working  well,  that  perhaps  maybe  as 
much  as  a  third  of  those  placards  are  missing,  not  available,  and 
as  a  matter  of  fact  in  our  own  testimony  that  we  used  in  the  fig- 
ures that  we  used,  50  percent  of  them  were  inaccurate  or  missing, 
and  that  was  fi*om  the  Office  of  Technology  Assessment. 

Could  you  comment  on  that,  tell  me  what  you  think  of  the 
placarding  system.  Is  it  working  better  than  what  these  two  people 
have  found  out,  or  is  it  working?  Tell  me  about  that. 

Mr.  Roberts.  It  is  a  little  bit  complicated,  but  there  have  been 
several  studies  done.  I  don't  know  if  any  of  the  studies  really  were 
the  result  of  sitting  by  the  road  looking  at  trucks  going  by,  deter- 
mining what  the  rules  required  for  placarding  and  then 
ascertaining  that  the  vehicle  was  in  compliance.  That  is  the  only 
way  you  can  really  draw  that  conclusion. 

For  example,  we  require  placards  on  four  sides  of  vehicles.  Most 
countries  only  require  two  placards.  If  one  placard  is  missing,  that 
is  a  violation  of  the  Federal  regulations,  and  that  is  written  as  a 
violation.  Three  other  placards  are  still  there.  I  am  not  defending 
that,  but  it  means  it  is  not  an  unplacarded  vehicle. 

If  it  says  40  percent  or  50  percent  noncompKance,  I  don't  have 
any  idea  what  the  basis  is  for  that  statement.  In  the  COHMED 
program,  we  have  asked  for  their  commentary  on  this,  and  none  of 
the  people  I  talked  to  said  they  would  count  more  than  10  percent 
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of  the  vehicle  population  in  violation  of  the  placarding  rules.  That 
was  any  placard  missing,  not  all  placards  missing.  And  we  do  have 
a  four-placard  reqxiirement  on  all  these  vehicles  when  placarding 
is  required. 

Mr.  Applegate.  How  do  you  suppose  they  come  up  with  the  fig- 
ures they  come  up  with? 

Mr.  Roberts.  I  don't  know,  sir.  One  of  the  study  people  is  going 
to  make  a  presentation  later  on,  perhaps  they  could  answer  that 
question. 

Mr.  Applegate.  I  am  sure  that  they  will.  Let  me  ask  you  person- 
ally, do  you  feel  that  there  is  a  need  to  improve  the  system  as  we 
have  it  now,  or  do  you  think  the  whole  system  is  worlang  well?  Do 
you  think  we  need  anything  approaching  a  central  data  system, 
even  one  as  we  recommend  that  perhaps  much  of  what  is  there 
now  would  stay  in  place,  but  a  central  general  system  that  would 
interface  to  provide  the  safety  and  security  that  we  are  talking 
about? 

Ms.  McMURRAY.  I  think  we  would  like  to  make  a  general  com- 
ment about  the  NAS  study.  It  is  our  view  that  the  study  is  very 
well  written,  it  offers  some  very  positive  recommendations,  and  we 
of  course  are  very  interested  in  any  recommendations  having  to  do 
with  improving  the  level  and  quahty  of  information  available  to 
first  responders. 

The  report  offered  a  number  of  recommendations  that  the  De- 
partment of  Transportation  has  been  addressing  over  time  and  his- 
torically since  we  received  the  hazardous  materials  mandate.  In 
every  area  that  the  report  describes  improvements,  there  are  initia- 
tives under  way,  either  by  my  agency  or  other  DOT  sister  agencies 
like  the  Federal  Railroad  Administration,  Federal  highway.  Coast 
Guard  or  the  FAA. 

In  response  to  the  report  we  have  formed  a  study  group  of  all  the 
members  that  I — organizations  I  just  mentioned.  We  sdso  think 
that — I  mentioned  some  of  the  initiatives  that  are  ongoing.  I  would 
like  to  mention  a  couple  of  those,  in  an  effort  to  address  the  fact 
that  the  department  has  not  been  responsive  to  the  needs  of  fire- 
fighters, and  we  recognize  that  human  error,  human  factors  are  the 
number  one  problem  we  have  in  handling  emergency  situations. 

We  have  an  emergency  preparedness  grant  program,  which  I 
mentioned  in  my  testimony.  Our  first  grants  went  out  last  month, 
and  we  expect  that  the  outcomes  of  the  use  of  that  money  will  start 
to  address  or  begin  to  address  better  the  information  and  response 
needs  of  emergency  responders. 

We  have  mentioned  the  requirement  in  HMTUSA  of  the  training 
rule  which  now  requires  hazardous  materials  employers  to  train 
their  employees  in  the  handling  and  storing  of  hazardous  mate- 
rials. We  believe  that  rule  will  go  a  long  way  in  assisting  in  preven- 
tion of  accidents. 

One  of  the  similar  initiatives  that  the  department  has  under  way 
which  is  very  similar  to  the  conclusions  drawn  in  the  NAS  study 
is  a  demonstration  project  that  the  Federal  Railroad  Administra- 
tion has  in  Houston.  It  has  been  ongoing  for  about  a  year  now.  The 
results  are  expected  in  another  year. 

And  that  is  a  partnership  cooperative  demonstration  between  the 
Federal  Government  and  the  Houston  Port  Terminal  Railroad  As- 
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sociation  in  which  automated  information  will  be  used  to  develop 
information  for  emergency  responders  to  deal  with  a  railroad  haz- 
ardous materials  incident.  We  believe  that  the  outcome  of  that  ini- 
tiative and  that  demonstration  will  help  us  better  review  the  re- 
sults of  the  study. 

The  Federal  Highway  Administration,  in  addition,  in  its  intel- 
ligent vehicle  highway  system,  has  as  a  component  tracking  and 
monitoring  of  vehicle  cargo  movements  of  hazardous  materials. 

So  the  point  I  want  to  make  in  reusing  the  initiatives  that  the 
department  has  under  way  is  that  we  believe  that  the  report  con- 
clusions are  very  meritorious,  and  we  believe  that  the  department's 
response  to  the  report  would  be  much  better  served  by  awaiting  the 
results  of  the  initiatives  I  mentioned,  but  most  principally  the  Fed- 
eral Railroad  Administration  pilot  that  does  involve  a  specific  rail- 
road and  firefighters  in  the  Houston  area. 

Mr.  Applegate.  Well,  I  am  not  sure  that  answered  all  that  I 
wanted  to  know  right  now.  We  will  let  that  go.  I  just  wanted  to  ask 
you  about — I  am  very  interested,  very  concerned,  as  we  all  are,  and 
you  have  mentioned  about  the  dangers  to  the  first  responders.  And 
certainly  any  time  that  they  come  upon  the  scene,  why,  they  are 
confronted  with  the  possibility  that  their  lives  are  going  to  be 
ended  right  then  and  there. 

And  they  do  have  this  placarding  system,  as  we  talked  about, 
and  with  that  there  is  a  code  which  apparently  when  you  are 
through  with  that,  you  go  to  the  guide  to  find  out  something,  more 
expUcit  information. 

And  in  so  many  cases  the  guide  is  completely  out  of  whack.  It 
is  not  up  to  date.  And  so  that  presents  a  danger.  And  the  only 
other  way  perhaps  is  to  go  into  the  cab  and  to  find  the  manifest. 
The  manifest,  of  course,  is  very  exphcit  in  what  is  on  board  that 
truck  or  railroad  car,  if,  of  course,  you  can  get  to  it.  And  if  it  is 
on  fire,  there  is  not  much  you  can  do  about  it. 

Or,  as  in  the  case  of  Miamisburg,  Ohio,  when  they  went  back  and 
forth  10  hours  evacuating  some  30,000  people  a  couple  of  times  be- 
fore they  were  able  to  determine  that  there  wasn't  a  real  emer- 
gency, but  they  didn't  know  that.  It  is  like  somebody  holding  a  gun 
at  your  head  with  no  bullets  in  it.  You  don't  know  that,  and  it 
tends  to  become  very  dangerous,  and  you  can  feel  it  within  you. 

But  in  that  instance,  of  course,  it  was  foiind  out  it  was  all  right. 
But  the  engineer  refused  to  turn  the  manifest  over  to  the  fire  chief 
who  was  there.  And  the  fire  chief  was  very  upset,  because  it  placed 
everybody  in  jeopardy. 

And  so,  you  know,  I  have  trouble  with  that  kind  of  a  system. 
There  has  to  be  a  better  system  by  which  we  can  get  that  informa- 
tion into  some  kind  of  a  central  bank  and  have  it  pop  back  and  say, 
this  is  what  is  on  board  and  this  is  what  is  needed  in  order  to  re- 
spond and  to  protect  not  only  the  firefighters  or  police  but  also  the 
community  and  whoever  else  is  around. 

Ms.  McMuRRAY.  Well,  we  clearly  are  open-minded  to  the  use  and 
application  of  available  information  technology  to  assist  in  emer- 
gency response.  And  again,  the  NAS  study,  I  think,  went  a  very 
long  way  in  pointing  out  the  potentials  of  such  automated  informa- 
tion. 
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Again,  I  point  out  that  we  await  the  results  of  a  pilot,  that  the 
FRA  is  currently  conducting,  which  speciJfically  uses  computer  tech- 
nology, automated  information,  to  allow  in  this  particular  case  fire 
fighters  to  respond  to  rail  accidents  in  the  Houston  area.  We  think 
again  that  that  pilot  demonstration  will  bear  finit  for  the  depart- 
ment to  consider.  And  in  conjunction  with  the  findings  in  the  re- 
port, I  think  will  serve  as  a  basis  for  action  that  the  department 
will  take  and  may  take  as  a  result. 

Mr.  Applegate.  Just  one  real  fast  question,  Mr.  Chairman,  a  lit- 
tle different,  but  do  you  and  your  department  have  any  opinion 
about  the  States  having  the  right  to  be  able  to  control  transpor- 
tation of  hazardous  or  soUd  wastes  into  their  States? 

Mr.  Roberts.  I  guess  the  answer  is  yes.  We  carry  out  a  statutory 
mandate  relative  to  the  operation  of  the  preemption  program  in- 
cluding applications  for  determination  of  non-preemption,  and  the 
congressionally  stated  purpose  is  national  uniformity.  If  you  have 
33,000  jurisdictions  in  the  United  States,  each  empowered  to  write 
its  own  rules  and  regulations,  I  would  suggest  that  would  be  a 
gross  example  of  balkanization  relative  to  the  operation  of  a  nation- 
wide transportation  system. 

We  have  encountered  cases  where  a  State  embargoed  the  move- 
ment of  liquefied  natural  gas  and  propane  into  the  State  until  cer- 
tain hours  of  the  day.  Therefore,  all  the  vehicles  piled  up  at  the 
State  border  in  the  adjacent  jurisdiction.  This  is  not  necessarily  the 
right  way  to  go  in  terms  of  protecting  the  nation's  people  fi*om 
these  materials. 

One  of  the  factors  we  look  at  in  each  of  the  rulings  we  address 
is  unnecessary  delays.  The  more  material  that  is  pumped  into  the 
system,  that  stajrs  in  the  system  and  fails  to  come  out  of  the  sys- 
tem, the  higher  the  risk  exposure  is  to  the  American  people.  There- 
fore, unnecessary  delay  means  keep  the  material  moving  to  its  in- 
tended destination. 

For  example,  every  day  there  are  approximately  100,000  truck- 
loads  of  fiiel  oil  and  gasoline  delivered,  most  of  the  time  success- 
fully. Obviously  if  each  local  jurisdiction  is  empowered  to  write  a 
distinct  and  separate  rule  relative  to  how  that  vehicle  is  equipped, 
and  certain  other  aspects  relative  to  its  operation,  I  would  suggest 
we  have  major  problems  just  distributing  gasoline  to  the  American 
people. 

Mr.  Applegate.  So  you  don't  believe  there  is  a  principle  involved 
here  that  the  States  should  have  that  right  if  their  legislatures 
wanted  to  make  that  decision,  provided,  of  course,  that  the  Con- 
gress gave  him  the  right  to  do  that?  I  understand  the  interstate 
commerce  law. 

Mr.  Roberts.  We  have  historically,  taken  the  position  that,  be- 
fore the  preemptive  language  was  adopted  in  the  current  statute, 
there  was  a  need  for  area-wide  coordination,  consultation,  so  that 
people  did  not  look  just  to  their  own  jurisdiction  relative  to  the  de- 
cisions or  judgments  they  made  relative  to  the  protection  of  their 
citizens. 

The  current  statute  pretty  well  declares,  you  might  say,  that 
there  is  Federal  supremacy  relative  to  things  such  as  documenta- 
tion, placarding,  marking,  labeling,  packaging.  But  it  leaves  the 
door  open  for  a  lot  of  involvement  on  the  part  of  the  States  on  such 
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issues  as  routing,  and  routing  is  a  very  important  issue,  and  there 
are  Federal  guidelines  in  process  for  routing.  We  have  been  at- 
tempting to  administer  a  Federal  routing  scheme,  and  hopefully  we 
can  make  this  work  with  the  improved  consultation  at  the  State 
and  local  levels. 

Historically  one  of  the  problems  we  have  had  is  getting  the 
States  to  actively  participate  in  these  processes  that  we  have  estab- 
lished over  the  years,  and  we  can  provide  you  with  a  number  of  il- 
lustrations of  that  point. 

Mr.  Applegate.  Thank  you,  Mr.  Chairman.  There  is  a  lot  more 
questions,  but 

Mr.  Rahall.  We  will  have  a  second  roimd.  Thank  you,  Doug. 

The  gentleman  from  Georgia,  Mr.  Collins. 

Mr.  Collins.  Thank  you,  Mr.  Chairman. 

I  notice  in  Section  12  of  the  penalties,  you  are  proposing  to  in- 
crease the  maximum  civil  penalty  from  $10,000  to  $25,000.  Am  I 
right  on  that? 

Ms.  McMuRRAY.  That  is  correct. 

Mr.  Collins.  The  incident  you  talked  about  earlier  about  requir- 
ing four  placards,  to  what  extent  could  that  civil  penalty  be  there? 

Ms.  McMuRRAY.  I  am  sorry,  sir,  could  you  repeat  the  last  part 
of  that? 

Mr.  Collins.  Under  the  illustration  that  the  gentleman  gave 
about  the  requirement  for  four  placards,  one  placard  was  missing, 
to  what  extent  would  that  civil  penalty  or  coiild  that  civil  penalty 
be  levied  on  that  shipper? 

Mr.  Roberts.  Up  to  $25,000  per  day. 

Mr.  Collins.  I  am  sorry. 

Mr.  Roberts.  Up  to  $25,000  per  day  in  terms  of  a  civil  penalty. 

Mr.  Collins.  For  missing  one  placard? 

Mr.  Roberts.  Yes,  that  is  the  maximum  potential  penalty  that 
may  be  levied  by  the  Federal  agency  enforcing  the  rule.  That  does 
not  mean — ^there  are  criteria  in  the  act  relative  to  penalties  such 
as  culpability,  repetitive  nature,  things  Hke  that. 

So  I  would  not  suggest  that  would  be  the  exact  penalty.  But 
there  have  been  incidents  where  the  penalties  have  been  severe. 
We  can  provide  with  you  information  on  that  if  you  desire. 

Mr.  Collins.  What  was  the  total  number  of  dollars  collected  in 
previous  years  in  civil  penalties?  Do  you  have  that  figure? 

Mr.  Roberts.  I  do  not  have  the  figure  with  me  handy. 

Ms.  McMuRRAY.  We  can  provide  that  for  the  record. 

Mr.  Collins.  Is  there  a  minimum  as  of  today? 

Mr.  Roberts.  Two  hundred  and  fifty  dollars  a  day. 

Mr.  Collins.  Is  that  the  minimum  today? 

Mr.  Roberts.  Yes,  sir.  For  example,  the  earlier  discussion  about 
registration,  the  minimum  penalty  we  may  impose  for  a  registra- 
tion violation  is  $250. 

[The  information  received  from  Mr.  Roberts  follows:] 
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Mr.  Collins.  You  mentioned  the  transportation  of  fuel  and  gaso- 
line. I  am  going  to  give  you  an  incident  that  happened  to  a  carrier 
in  the  district,  3rd  District  of  Georgia. 

A  piece  of  debris  flew  up  from  the  highway  and  ruptured  a  fiiel 
tank,  not  on  the  bottom  but  a  partial  way  up,  and  he  actually  lost 
about  25  to  50  gallons  of  fuel  on  the  roadside — not  from  the  trans- 
port tank,  this  was  from  his  vehicle  tank.  He  was  levied  a  $10,000 
fine. 

Is  that  considered  a  hazardous  waste  spill  under  the  Hazardous 
Waste  Transportation  Act? 

Mr.  Roberts.  No,  sir.  I  don't  know  anything  about  the  case  you 
cite,  but  I  would  assume  it  was  levied  by  the  Environmental  Pro- 
tection Agency  or  the  Coast  Guard  under  the  Clean  Water  Act.  I 
assume  that,  but  I  don't  know  that. 

I  doubt  if  that  was  a  motor  carrier  safety — I  know  it  was  not  a 
Department  of  Transportation  Hazardous  Materials  Transportation 
Act  violation.  There  have  been  severe  penalties  levied  by  those 
agencies  for  discharge  of  oil  by  transportation  carriers.  I  assume 
that  is  what  that  was. 

Mr.  Collins.  That  is  all  I  have,  Mr.  Chairman. 

Mr.  Rahall.  The  gentleman  fi-om  South  Carolina,  Mr.  Clybum? 

Mr.  Clyburn.  Mr.  Chairman,  if  I  may,  I  would  like  to  revisit  the 
issue  of  H.M.  181.  Did  I  understand  you  to  say  that  you  are  recon- 
sidering or  this  has  been  sent  back?  Exactly  what  is  the  status  of 
that  exemption  or  failure  to  exempt? 

Ms.  McMuRRAY.  We  were  asked  to  reconsider  our  decision  on  ap- 
peal. I  am  the  appellate  official.  It  came  to  my  attention  during  the 
appeal  that  there  was  information  that  may  not  have  been  consid- 
ered during  the  preliminary  decision  on  the  matter,  and  I  vacated 
the  denial  and  returned  the  matter  back  to  Mr.  Roberts,  who  is  the 
deciding  official,  for  his  reconsideration.  He  will  render  a  decision 
on  the  new  information  that  has  come  to  our  attention.  And  in  the 
event  that  decision  is  not  acceptable  to  the  requestor,  then  I  am 
the  appellate  official  in  the  event  that  it  reaches  that  point. 

Mr.  Roberts.  Mr.  Clybum,  I  will  seek  to  clarify  the  way  you 
started  the  question,  that  is  relative  to  H.M.  181. 

H.M.  181  is  a  regulatory  docket.  It  was  started  back  around 
1980,  and  it  was  the  mechanism  for  implementation  of  packaging 
performance  standards  as  opposed  to  detailed  design  specifications, 
for  which  we  had  several  hundred  pages  of  regulations.  This  is  con- 
sistent with  the  international  system,  the  system  adopted  by  Can- 
ada, and  over  the  years  it  evolved  into  the  regulatory  standards 
that  we  presently  have  in  place  or  which  are  about  to  come  into 
effect. 

In  doing  this,  we  reclassified  materials  and  gave  them  grades  of 
hazard,  if  you  will,  and  called  them  packaging  groups,  and  as- 
signed different  levels  of  performance  for  each  of  the  packing  lev- 
els. There  were  many  materials  that  came  under  regulation  during 
the  1980s,  some  of  which  were  regulated  by  congressional  mandate, 
such  as  hazardous  substances  for  which  we  had  no  packaging 
standards  throughout  those  years.  They  were  characterized  as 
other  regulated  material,  or  ORM-E,  as  we  classed  them. 

For  some  of  these  materisils,  such  as  polychlorinated  biphenyls, 
we  had  no  packaging  regulations  in  force.  During  the  rulemalong 
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process,  it  was  decided  to  propose  regulations  and  packaging  per- 
formance standards  for  all  these  materials,  the  hazardous  sub- 
stances as  well  as  previously  regulated  hazardous  materials.  So  lit- 
erally hundreds  of  different  materials  came  under  packaging  regu- 
lation in  terms  of  packaging  performance  during  this  rulemaking 
process,  and  the  rule  was  published  finally  in  1991.  There  have 
been  subsequent  amendments. 

At  issue  here  is  one  of  many  of  the  packagings  that  came  under 
this  performance  system  during  this  rulemaking  process.  It  not 
only  applies  to  many  of  the  materials  that  were  previously  author- 
ized in  fiber  drums  without  the  specification  requirements,  but  it 
also  applies  to  dozens — hundreds  of  additional  materials  that  were 
recently  identified  as  hazardous  substances.  So  there  are  many, 
many  materials  involved  that  were  not  previously  regulated  under 
the  earUer  regulations  until  passage  of  H.M.  181  as  a  final  regula- 
tion. 

Subsequent  to  all  this,  and  after  the  appeal  process  and  the  rule 
was  completed,  there  was  an  appUcation  submitted  for  an  exemp- 
tion to  permit  fiber  drums  to  continue  in  use  for  certain  materials 
previously  authorized  prior  to  the  rulemaking,  and  this  is  where  we 
are  today,  as  described  by  Mrs.  McMurray.  We  are  in  the  exemp- 
tion process. 

The  exemption  process  is  acknowledged  by  the  Hazardous  Mate- 
rials Transportation  Act  with  certain  standards  in  that  act,  for  ex- 
ample, equivalent  level  of  safety.  So  that  is  one  of  the  issues  we 
have  to  deal  with  relative  to  this  process. 

Mr.  Clyburn.  Thank  you  very  much  for  that  enHghtenment.  But 
am  I  right  in  assuming  that  all  of  this  has  as  its  basis  safety. 

Mr.  Roberts.  That  is  correct. 

Mr.  Clyburn.  And  so  that  is  the  basis  of  my  question.  So  if  the 
fiber  drums  have  a  99.9  percent  record  of  safety,  then  I  am  assum- 
ing that  is  why  the  request  was  being  made  for  an  exemption  in 
this  particular  instance. 

Mr.  Roberts.  Yes,  sir.  One  of  the  things  you  have  to  be  con- 
cerned about,  if  you  want  to  discuss  the  exemptions  process  gen- 
erally, and  I  have  been  managing  it  since  1975,  is  where  is  it  really 
an  exemption  and  where  are  you  really  changing  the  regulations  by 
exemption.  When  there  are  millions  of  packagings  addressed  by  a 
particular  exemption,  you  must  accept  the  fact  that  I  have  changed 
the  rule.  And  subsequently,  you  go  to  a  rulemaking. 

Now,  there  are  other  competing  packaging  systems,  for  example, 
steel  drums  that  are  required  to  meet  the  performance  standards. 
Therefore,  this  is  not  just  a  minor  event  it  is  a  major  decisional 
process  we  must  go  through.  And  there  are  significant  ramifica- 
tions relative  to  the  future  of  our  regulatory  system. 

I  may  also  point  out  that  the  Secretary  is  obligated  to  regulate 
materials  that  may  pose  reasonable  risk  to  health,  safety  or  prop- 
erty when  transported  in  commerce.  That  does  not  mean  that  we 
have  to  go  out  and  prove  that  each  and  every  material  poses  a  risk 
in  excessive  levels,  nor  are  we  required  to  fi*ame  our  regulatory 
program  based  on  facts  and  experience.  We  look  at  the  risks  pre- 
sented by  the  material. 

We  think  the  United  Nations  did  a  pretty  fair  job  relative  to  the 
grouping  system.  We  have  apphed  it  because  it  is  an  appropriate 
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way  to  deal  with  risk,  we  think.  Also,  it  is  consistent  with  the 
international  system  for  compatibility  of  movement. 

What  we  are  doing  now  is  reexamining  this  one  particular  ex- 
emption issue.  It  has  been  remanded  back  to  me  for  further  consid- 
eration. I  am  not  permitted  to  say  what  our  conclusion  is  on  this 
therefore  what  I  am  providing  you  is  background. 

Mr.  Clyburn.  I  understands. 

Mr.  Roberts.  It  is  a  rather  substantial  issue  we  are  dealing  with 
here. 

Mr.  Clyburn.  I  understand  that.  I  am  not  asking  you  to  violate 
that.  But  would  it  be  a  violation  to  ask  for  some  kind  of  a  time 
frame?  If  it  is,  just  tell  me  it  is. 

Mr.  Roberts.  Very  frankly,  the  letter  back  to  the  organization 
from  Ms.  McMurray  is  dated  June  1st.  I  have  it  here.  I  beheve  a 
copy  has  been  provided  to  staff.  I  don't  know  if  all  this  wants  to 
go  into  the  record.  I  will  provide  it  if  you  want  it,  but  I  have  barely 
had  time  to  assign  the  appropriate  staff  in  regard  to  other  matters 
before  us  to  move  on  this.  I  think  we  will  try  to  move  on  this  with- 
in the  next  60  days. 

Mr.  Clyburn.  Thank  you.  I  am  a  very  patient  man. 

Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  Mr.  Roberts,  could  you  make  that  letter  available 
to  the  subcommittee?  I  don't  believe  we  have  a  copy.  Thank  you. 

[The  information  follows:] 
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Margaret  A.  Hill,  Esq. 
Winston  &  Strawn 
1400  L  Street,  N.W. 
Washington,  D.C.   20005-3502 


RE:   Appeal  of  Denial  of  Application 
for  Exemption  ri0836-N^ 


Dear  Ms.  Hill: 


In  his  January  12,  1993  letter,  the  Associate  Administrator  for 
Hazairdous  Materials  Safety  of  the  Research  2Uid  Special  Programs 
Administration  (RSPA)  denied  the  application  by  the  Fibre  Dmm 
Technical  Council  (FDTC)  for  an  exemption  from  certain  require- 
ments of  the  Hazardous  Materials  Regulations  (HMR) ,  49  C.F.R. 
Parts  171-180.  On  March  15,  1993,  you  appealed  the  Associate 
Administrator's  denial,  on  behalf  of  FDTC,  pursuant  to  49  C.F.R. 
S  107.121  and  my  February  12,  1993  letter  extending  the  time  for 
filing  that  appeal. 

Your  appeal  points  out  that  the  list  of  comments  submitted  on 
FDTC's  exemption  application,  as  set  forth  in  Part  VI  of  RSPA's 
Exemption  Evaluation  Form  and  p.  2  of  RSPA's  December  4,  1992 
pre-decisional  Issue  Paper,  does  not  include  an  October  16,  1992 
letter  in  which  FDTC  purports  to  respond  to  other  comments  in  the 
docket.  As  you  acknowledge,  FDTC's  comments  were  submitted  after 
the  close  of  the  comment  period.  However,  it  is  RSPA's  policy  to 
consider  late-filed  comments  to  the  extent  that  is  practicable. 
Cf .  49  C.F.R.  S  106.23.  I  am  hot  aware  of  any  reason  why  it 
would  not  have  been  practicable  for  RSPA  to  have  considered 
FDTC's  October  16,  1992  comments  before  the  Associate 
Administrator  made  his  decision. 

Accordingly,  I  am  vacating  the  Associate  Administrator's 
January  12,  1993  decision  denying  FDTC's  exemption  application 
and  remanding  this  matter  to  the  Associate  Administrator  for  a 
new  decision  on  FDTC's  application.  In  making  that  new  decision, 
the  Associate  Administrator  shall  consider  FDTC's  October  16, 
1992  comments  and  any  other  comments  submitted  on  FDTC's 
exemption  application  to  date. 


I  have  recently  received  two  letters  directed  to  FDTC's  appeal, 
fron  Myers  Container  Corp.  and  The  Association  of  Container 
Reconditioners,  both  dated  May  4,  1993.  Inasmuch  as  I  am 
remanding  FDTC's  exemption  application  to  the  Associate 
Administrator  for  a  new  decision,  I  am  directing  that  these  two 
letters  be  placed  in  the  public  docket  for.  consideration  by  the 
Associate  Administrator,  to  the  extent  he  finds  them  relevant  and 
material.  Copies  of  these  two  letters  are  attached,  and  FDTC  is 
allowed  2  0  days  from  receipt  hereof  to  respond  to  them. 

Otherwise,  this  remand  does  not  reopen  the  record  on  FDTC's 
application,  and  there  is  no  right  to  submit  further  comments. 
In  m£Ucing  his  new  decision  on  FDTC's  exemption  application,  the 
Associate  Administrator  retains  the  discretion  to  rely  on  any 
information  which  he  finds  relevant  and  helpful  in  determining 
whether  an  exemption  should  be  issued  under  the  authority  of 
49  App.  U.S.C.  S  1806(a)  —  including  comments  submitted  in 
rulemaking  or  other  exemption  proceedings.  However^  even  if 
explicitly  considered  by  RSPA,  comments  or  other  information 
already  contained  in  the  docket  of  another  proceeding  (including 
HM-181)  are  not  deemed  to  be  part  of  —  and  need  not  be 
physically  placed  in  —  the  docket  for  FDTC's  exemption 
application. 

In  accordance  with  49  C.F.R.  S  107.121,  there  will  be  a  right  to 
appeal  the  new  decision  of  the  Associate  Administrator  on  FDTC's 
exemption  application. 


Sincerely, 


Rose  A.    McMurray 
Acting  Administrator 


Enclosures 
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May  4,  1993 

Rose  A.  McMurray 

Acting  Administrator 

U.S.  Department  of  Transportation 

Research  and  Special  Programs  Administration 

400  7th  Street,  S.W. 

Washington,  D.C.   20590 

Dear  Ms.  McMurray: 

I  am  writing  in  response  to  the  Fibre  Drum  Technical  Council's  Appeal  of 
Denial  of  Application  for  Exemption  (1036-N)  dated  March  15,  1993,  in  which 
several  unfounded  and  derogatory  statements  were  made  about  the  steel  drum 
reconditioning  industry.  My  comments  are  meant  only  to  correct  some  of  the 
distorted  FDTC  remarks  concerning  the  environmental  practices  and  status 
of  the  drum  reconditioning  industry  in  the  U.S. 

Section  3(c)  of  the  FDTC  appeal,  found  on  pages  10  and  11  in  the  document, 
purports  to  delineate  environmental  issues  in  support  of  the  FDTC  exemption 
request.  FDTC  states  flatly,  "...fibre  drums  are  more  environmentally 
friendly  than  steel  drums,"  In  support  of  this  statement,  the  group  claims 
some  of  its  customers  have  switched  from  steel  to  fibre  drums,  and  that 
"...paper  from  fibre  drums  is  recycled."  In  addition,  says  FDTC,  "at  least 
one"  manufacturer  of  fibre  drums  has  developed  a  recycling  system  for  its 
containers. 

FDTC  also  asserts  that  steel  drums  "...are  reconditioned  in  a  more  limited 
manner..."  than  fibre  drums,  and  have  been  "...disposed  of  at  sites  that 
have  been  or  eventually  will  be  placed  on  EPA ' s  National  Priorities 
List  for  Superfund  remediation." 

FDTC  argues  that  steel  drum  reconditioning  "...leads  to  the  generation  of 
hazardous  wastes..."  which  must  eventually  be  disposed,  and  some  steel 
drums  are  "discarded"  while  fibre  drums  "...may  be  safely  incinerated 
thereby  reducing  the  amount  of  landfill  space  (sic) ,  which  is  growing 
scarce . " 

Careful  readers  will  recognize  the  professional  use  of  misdirection  sr.z 
in.Tuer.do  ir.  .Tany  of  the  TDTC  statements.  In  ny  comments  I  will  attempt  tc 
e;-;pos-=  the-  Council's  assertions. 

To  buttress  its  clair.  that  fibre  crunks  zrs  ricre  "er.'.ironmentally  f ri-s.'".ii'.-'" 
t.han  steel  cruris,  FDTC  na.kes  much  of  the  fact  that  a  single  Council  r  ::;t  =  r 
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has  a  limited  recycling  program  in  place  and,  consequently,  some  paper  from 
fibre  drums  may  be  recycled.  If,  as  industry  statistics  indicate,  more 
than  39  million  fibre  drums  are  used  annually  to  transport  hazardous  and 
non-hazardous  materials  throughout  the  U.S.,  the  claim  that  four  mobile  and 
two  stationary  recycling  units  constitute  a  serious  national  recycling 
effort  for  these  containers  is  absurd.  That  these  units  are  used  to 
reclaim  some  paper  from  fibre  drums  is  not  disputed,  but  the  number  of 
drums  actually  recycled  each  year  is  only  a  small  fraction  of  the  total. 
To  be  charitable,  assume  these  units  handle  as  many  as  five  million  drums 
per  year.  This  still  leaves  about  34  million  fibre  drums  untouched  by  FDTC 
members.   Where  do  all  these  drums  (and  their  residues)  go? 

Ironically,  one  answer  to  this  question  is  that  ACR  drum  reconditioners 
process  a  significant  number  of  fibre  drums  for  recycling  every  year,  a 
fact  FOTC  was  loath  to  admit  because  these  are  the  sane  firms  that  accept 
steel  drums  for  reconditioning  and  recycling.  Another,  less 
environmentally  friendly,  answer  is  that  a  great  many  fibre  druos  simply 
are  crushed  and  thrown  into  landfills,  presumably  along  iJith  their 
hazardous  residues.  Interestingly,  over  a  period  of  several  years,  one 
producer  of  fibre  drums  criticized  .  the  steel  drum  for  its 
"indestructibility. . .and  long  life — "  while  advertising  the  fibre  driim  as 
"The  Disposable  Alternative,"  i.e.,  acknowledging  the  negative 
environmental  characteristics  of  that  packaging. 

FDTC  implies  that  steel  drums  are  reconditioned  "...in  a  more  limited 
manner..."  than  fibre  drums.  This  claim  is  false.  According  to  ACR 
estimates,  approximately  40  -  45  million  steel  drums  are  reconditioned  by 
our  industry  everv  year.  Since  most  fibre  drums  are  structurally  incapable 
of  being  reconditioned  for  reuse  -  to  our  knowledge,  none  are  reconditioned 
for  hazardous  materials  service  -  and  the  industry  seemingly  favors 
recycling  or  disposal  over  reconditioning  and  reuse,  one  can  only  assume 
the  FDTC  claim  was  penned  by  someone  not  fully  familiar  with  actual 
practices  in  the  field. 

The  FDTC  makes  much  of  the  fact  that  some  steel  drums  have  been 
"...disposed  of  at  sites  that  have  been  or  eventually  will  be..."  named  to 
EPA's  Superfund  list.  Because  this  statement  is  immediately  followed  by 
another  which  points  out  that  some  reconditioners  produce  hazardous  waste 
as  a  by-product  of  their  processing  operations,  one  could  be  lulled  into 
concluding  that  all  reconditioners  are  or  will  soon  become  Superfund  sites. 

\othing  could  be  further  from  the  truth.  Like  other  industries,  some  of 
-hose  members  have  been  in  business  for  100  years,  a  few  reconditioning 
firms  have  been  found  to  have  contaminated  property.  These  sites  have  beer, 
identified  and  either  are  closed  awaiting  remediation,  or  are  being  cleaned 
up  by  their  owners. 

C~o  fcTct  x£  clear,  the  cverwhel.Tirsc  majority  of  steel  druns  sole  every  year 
ere  collected  a.-.c  processed  for  reuse  or  recycling  by  reconditioners.  .--s 
noted  eerlier,  this  may  not  be  true  for  fibre  cruris,  eve.t  these  th-;: 
previously  ccr.tainsd  hazardous  .Tateri-lr. 
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Lastly,  FDTC  says  some  steel  drums  are  discarded  while  fibre  drxiins  "...may 
be' safely  incinerated...."  Like  a  bad  magician,  the  Council's  linguistic 
misdirection  is  easily  recognized.  Of  course  "some"  steel  drums  are 
discarded.  If  a  steel  drum  (or  any  other  drum)  contains  a  non-hazardous 
residue  -  food  stuffs,  for  example  -  it  may  be  legally  placed  in  a  landfill 
for  disposal.  However,  if  the  drum  contains  a  hazardous  residue,  under  ACR 
standards  it  must  be  either  processed  for  reuse,  cleaned  prior  to 
recycling,  or  disposed  of  in  a  permitted  hazardous  waste  facility.  The 
declaration  that  fibre  drums  "may  be  safely  incinerated"  is  both  self 
evident  and  unrelated  to  this  issue.  It  also  fails  to  recognize  that  there 
are  only  a  handful  of  authorized  commercial  hazardous  waste  incinerators 
in  the  U.S.,  and  the  cost  for  this  form  of  disposal  is  very  high. 

In  short,   the  FDTC  exemption  application  should  be  judged  on  its 
transportation  safety  merits,  not  on  specious  claims  of  environmental 

friendliness.'   '   '.    '.  .•:  '         . '":"'■ ' 

ACR  members  have  been  the  packaging  reuse  and  recycling  leaders  in  the  U.S. 

for  over  50  years.  Member  firms  provide  valuable  collection  and  processing 
■services  to  thousands/of  companies  throughout  the  U.S.  that  use  drums  every 
.day.  Our  industry  is  extremely^  proud  of  the  positive  contributionJs  we  Bake 
-.to' the  economy  and  to  the  environment.  ..'':'.  .  ;  '  ...  ..  :v  *;'-•!■•'.  r; '  • 

.1  appreciate  this  opportiinity  to  comment  on  the  FDTC  appeal,  and  would  be 
pleased  to  provide  further  clarification  of  any  issues  in  this  letter. 


Paul  W.  Rankin 
President 


CC:   A.  Smith 

L.  Bierlein 
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May  4,  1993 


Ms.  Rose  A.  McMurray 

Acting  Administrator 

U.S.  DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs  Administration 

400  Seventh  Street,  S.W.  . 

Washington,  DC  20590  v 

Dear  Ms.  McMurray: 

Recently,  we  came  into  possession  of  an  "Appeal  of  Denial  of 
Application  for  Extension  (10836-N)"  submitted  by  Margaret  Hill  of  the  law 
firm  of  Winston  and  Strawn  on  behalf  of  the  Fibre  Drum  Technical  Council. 
The  appeal  contains  a  number  of  inaccurate  statements  and  basic  falsehoods 
about  the  all-steel  drum  performance  versus  the  fibre  drum,  which  demands 
a  response  from  those  in  the  industry  familiar  with  the  facts  and  the  actual 
performance  of  the  two  containers,' particularly  after  the  containers  have 
been  emptied. 

Ms.  Hill  is,  obviously,  a  lawyer  who  has  been  given  some  background 
information  by  her  clients  in  order  to  present  their  arguments  in  the  best 
light,  but  so  much  of  what  she  refers  to  is  extremely  inaccurate  and,  in  some 
cases,  jusi  the  opposite  is  true. 

For  example,  Page  10  of  the  FDTC  appeal  makes  certain  statements 
with  regard  to  the  so-called  advantage  of  fibre  drums  over  steel  drums  in  the 
area  of  recyclability,  stating  that  fibre  drums  are  more  "environmentally 
friendly  than  steel  drums",  implying  that  fibre  drums  are  more  easily 
disposable  and  present  no  problems  for  the  user  in  the  area  of  disposal. 
Nothing  could  be  further  from  the  truth.   The  appeal  further  makes  reference 
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to  an  embryonic  fibre  drum  collection  system,  which  is  yet  under  development 
and,  as  we  understand  it,  consists  of  a  single  fibre  drum  manufacturer  who 
has  dedicated  some  trucks  to  this  end.  However,  it  is  our  urvderstanding  that 
the  drums  m.ust  be  completely  empty  and  they  do  charge  the  customer  a  fee 
for  this  service.  If  the  emptier  must  com.pletely  empty  the  drum-,  then  the 
disposal  problem  is  no  less  with  the  fibre  drum  reside  than  Ms.  Hill  refers  to 
as  a  problem  with  steel  drum  recycling,  except  for  the  fact  that  the 
reconditioners  are  experienced  in  this  area  whereas  drum  emptiers  have  no 
such  experience. 

On  the  other  hand,  a  very  sophisticated  steel  drum  colleciion  system  has 
existed  in  the  United  States  for  a  number  of  years  which  in  effect  covers  the 
entire  nation  euaranteeine  drum  emptiers  that  empty  steel  drums  will  be 
picked  up,  more  often  than  Jiot  at  no  cost  to  the  emptier.  In  many  instances, 
the  reconditioning  industry  will  buy  empty  steel  drums  as  they  do  have 
residual  value  when  empty  and  can  be  reconditioned  and  reused,  often  by  the 
same  customer. 

It  is  very  difficult  to  get  rid  of  an  empty  fibre  drum.  There  certainly  is 
no  resale  or  reuse  factor  in  the  empty  fibre  container.  Some  companies  who 
had  previously  utilized  fibres  in  their  packaging  process  have  reverted  back 
to  steel  due  to  the  difficulty  and  cost  in  disposing  of  same.  In  the  past  in  our 
part  of  the  county,  it  was  necessary  to  send  fibres  out  of  state  to  be  burned  at 
a  substantial  fee  to  the  emptier.  Not  only  is  it  a  tragic  waste  of  our  natural 
resources  to  see  our  ever-reducing  forest  product  used  in  this  manner,  but 
then  further  natural  resources  must  be  consumed  to  destroy  the  product  after 
only  one  usage.  One  must  wonder  -  how  many  drums  can  be  produced  from 
one  tree  and  how  many  years  does  it  take  to  replace  that  tree? 

However,  in  the  case  of  the  steel  drum,  not  only  does  a  highly  efficient 
drum  collection  system  exist,  but  the  empty  steel  drum,  is  used  over  and  over 
again,  which  in  itself  conserves  our  natural  resources  and  when  finally  the 
drum  is  no  longer  reconditionable,  it  is  recycled  to  a  steel  plant  where  the 
scrap  drum  is  used  in  the  manufacture  of  new  steel,  again  conserving  our 
natural  resources. 

The  FDTC  appeal  suggests  that  "steel  drums  are  reconditioned  in  a 
more  limited  manner  and  have  been  disposed  of  in  sites  that  have  been  or 
eventually  will  he  placed  on  the  EP.A's  National  Priorities  List  for  Superfund 
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remediation."  This  is  nothing  more  than  a  scare  tactic.  Actually,  almost  30% 
more  drums  are  reconditioned  each  year  in  this  country  than  are 
manufactured  annually  (45,000,000  versus  35,000,000).  Steel  drums, 
specifically  the  17-H  drum,  have  been  approved  for  the  handling  and 
containment  of  certain  hazardous  materials  and,  as  such,  are  stored  at 
various  sites  around  the  nation  as  a  container  for  hazardous  materiaL  The 
drum  itself  is  not  considered  a  hazardous  material  -  only  the  product 
contained  therein  and  only  those  containers  have  been  identified  as  safe  for 
hazardous  materials  storage.  That,  of  course,  is  the  reason  you  will  find 
many  steel  drums  in  hazardous  material  landfill  sites.  Fibre  drums  could 
never  be  used  for  a  similar  purpose. 

One  other  statement  contained  therein,  also  on  Page  10  states,  "While 
some  steel  drums  are  recycled  to  steelmaking  facilities,  many  are  land- 
disposed  when  they  are  discarded  whereas  a  fibre  drum  may  be  safely 
incinerated".  This,  too,  is  totally  inaccurate  as  to  the  steel  drum,  but  empty 
fibre  drums  are  becoming  a  serious  problem,  particularly  where  the  so-called 
incineration  sites  and  fibre  drum  collection  systems  are  not  available. 

Ms.  Hill's  appeal  contains  a  great  number  of  errors  with  regard  to  the 
empty  steel  drum  and  its  eventual  reuse  or  disposal,  and  a  great  many  more 
when  it  suggests  that  a  fibre  drum  is  environmentally  safe  and  secure  and 
preferred  over  the  steel  drum,.   Such  is  not  the  case. 

Obviously,  at  this  point,  you  know  that  the  writer  is  associated  with  the 
steel  drum  industry.  We  are  not  only  manufacturers,  but  also  reconditioners 
of  steel  drums  in  the  western  United  States.  Under  normal  circumstances,  we 
might  not  have  challenged  a  competitor's  posture  so  emphatically  but  when 
it  is  replete  with  errors  and  misinformation,  as  is  Ms.  Hill's  statement  with 
regard  to  the  posture  of  steel  versus  fibre,  then  we  must  speak  out  clearly  so 
as  to  refute  the  many  incorrect  statements  and  allegations  made  in  the  FDTC 
appeal. 


Thank  you  for  your  attention. 


Sincerely, 

■John  V,'.  Cutt 
President 
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Mr.  Rahall.  The  gentleman  from  New  Jersey,  Mr.  Franks? 

Mr.  Franks.  Mr.  Chairman,  thank  you  very  much. 

Ms.  McMurray,  welcome.  Mr.  Roberts  just  said  that  in  answer  to 
the  previous  question  that  the  agency  must  go  through  a  major 
decisional  process  as  it  refines  your  responsibilities.  And  I  guess  for 
that  reason  I  am  fascinated  about  the  interim  final  rule  that  you 
published  in  February.  I  would  like  to  explore  some  of  the  major 
decisional  processes  involved  in  that  interim  rule. 

You  said  in  your  testimony  this  is  a  controversial  rule  because 
the  definition  of  oil  in  the  act  includes  nonpetroleum  oil  such  as 
vegetable  oils.  I  assumed  you  were  talking  about  the  Oil  Pollution 
Act  of  1990  in  referencing  the  act.  I  am  new.  I  wasn't  here  in  1990, 
so  I  don't  know  precisely  what  was  in  that  act,  but  to  sort  of  warm 
up  this  morning,  I  went  to  Webster's  dictionary,  and  they  said 
"hazardous"  is  involving  or  exposing  one  to  risk,  and  further  de- 
fined as  marked  by  danger,  perilous.  It  is  in  that  context  that  I 
would  like  to  talk  about  vegetables  this  morning. 

Was  the  act  drawn  in  such  a  way  as  to  mandate  that  your  agen- 
cy develop  specific  rules  regarding  the  transportation  and  storage 
of  these  food  and  vegetable  oils? 

Ms.  McMurray.  As  I  understand  it,  and  I  will  ask  Mr.  Roberts 
to  clarify  if  I  make  a  misstep  here,  the  Oil  Pollution  Act  of  1990 
amended  the  Federal  Water  Pollution  Control  Act,  and  the  Federal 
Water  Pollution  Control  Act  defined  oil  of  any  kind  as  being  a  regu- 
lated entity.  And  therefore,  we  felt  required  under  OPA-90  to  regu- 
late nonpetroleum  oil,  and  in  consultation  with  others,  including 
the  EPA  and  the  Coast  Guard,  felt  that  we  were  regulating  mate- 
rials that  did  in  fact  pose  a  risk  particularly  to  the  marine  environ- 
ment. 

Mr.  Franks.  Let  me  understand  this.  These  types  of  oils  were 
not  only  available  to  the  agency  to  be  regulated  by  actions  that  you 
would  take,  but  you  felt  compelled  by  the  construction  of  the  act 
that  you  had  to  go  out  and  direct  the  creation  of  a  regulatory 
scheme  around  these  food  oils? 

Mr.  Roberts.  Let's  break  it  into  two  components,  and  I  think  we 
may  be  able  to  get  through  this.  The  first  part  is  the  original  act, 
the  Oil  Pollution  Act,  and  how  it  has  been  interpreted.  And  a  good 
example  is  the  creation  of  Section  311  of  the  Clean  Water  Act.  As 
Ms.  McMurray  said,  it  included  oil  of  any  kind  and  the  historic  in- 
terpretation has  been  that  that  includes  animal  and  vegetable  oils, 
or  nonpetroleum  oils. 

This  is  made  evident  by  rules  of  the  Environmental  Protection 
Agency,  specifically  40  C.F.R.  Part  112,  where  their  SPCC  require- 
ments Eire  contained,  spill  and  containment  requirements.  In  our 
hearing  recently,  all  the  oil  people,  including  the  gentleman  from 
New  Jersey,  acknowledged  that  they  were  subject  to  the  SPCC  re- 
quirements in  that  part  of  the  EPA  regulation. 

The  origin  of  the  definition  of  the  word  "oil"  in  the  Clean  Water 
Act  is  the  same  origin  our  definition  came  from.  So  when  we  devel- 
oped this  rulemakmg,  it  was  strongly  recommended  that  we  in- 
clude the  words  "animal  and  vegetable  oil,"  because  that  is  the  his- 
toric interpretation  of  that  part  of  the  old  act. 

OPA-90  amended  the  Section  311  of  the  Clean  Water  Act.  It  did 
not  amend  the  words  "including  rolling  stock  and  motor  vehicles." 
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So  the  historic  words  are  still  there  that  always  were  there  that 
got  us  into  the  game,  if  you  will. 

It  is  the  same  language  that  got  us  into  the  hazardous  sub- 
stances business.  It  is  oil  and  hazardous  substances.  So  that  is  how 
we  got  into  it  relative  to  the  definition  of  oil. 

The  second  part  is  placing  this  material  in  the  hazardous  mate- 
rials scheme.  This  is  what  we  did  for  hazardous  substances,  be- 
cause in  that  case  the  Congress  ordered  us  to  under  CECLA,  the 
Secretary  is  directed  to  classify  and  regulate  as  hazardous  mate- 
rials all  hazardous  substances  coming  from  these  other  statutes. 
Not  oil. 

So  when  we  received  the  delegation  to  implement,  not  only  the 
planning  requirement,  but  also  the  prevention  requirement  which 
is  part  of  the  Clean  Water  Act,  we  opted  whether  it  was  a  good  or 
bad  idea  implement  this  through  the  hazardous  materials  transpor- 
tation system  already  in  place,  already  well-known  and  acknowl- 
edged by  thousands  and  thousands  of  State  and  local  enforcement 
people  and  Federal,  well  understood  by  most  of  the  regulated  in- 
dustry, particularly  the  carrier  industry,  but  not  so  well  understood 
or  acknowledged  as  a  good  idea  by,  for  example,  the  food  industry. 

So  that  is  where  we  are  today.  And  as  I  indicated  earlier,  we  are 
working  on  the  extended  comment  period,  the  pubUc  hearing, 
where  we  received  lots  of  very  clear  messages,  and  I  think  that  we 
will  be  able  to  come  up  with  an  appropriate  solution  to  this  prob- 
lem. 

Mr.  Franks.  You  indicated,  Mr.  Roberts,  you  consulted  with 
other  agencies  who  advised  you  that  you  ought  to  bring  these  sub- 
stances under  the  umbrella  of  your  agency.  You  have  mentioned 
the  Coast  Guard  and  EPA.  Can  you  fiirther  illustrate  for  us  the 
dangers  that  they  pointed  to  in  these  products? 

Mr.  Roberts,  lliere  are  a  number  of  documents,  and  I  am  not 
holding  them  up  to  support  our  decision,  but  there  are  documents 
that  talk  about  the  pollution  effects  of  animal  and  vegetable  oils. 
I  do  not  want  to  sit  here  and  say,  this  is  a  technical  basis  for  our 
decision.  We  are  required  to  implement,  by  delegation,  the  Oil  Pol- 
lution Act  of  1990,  and  we  could  have  done  that  outside  the  hazard- 
ous materials  spectrum.  We  chose  at  that  stage  of  the  process  not 
to  do  that.  That  was  only  our  decision  within  the  RSPA.  We  do  not 
blame  the  Coast  Guard  or  EPA  for  that  decision. 

The  decision  on  what  is  the  definition  of  oil,  they  certainly  were 
involved  in,  that  it  included  animal  and  vegetable  oil,  because  they 
administer  programs  where  historically  that  has  been  the  interpre- 
tation. 

So  there  are  two  distinctions  here.  RSPA  is  solely  accountable  for 
the  decision  to  put  these  materials  under  the  hazardous  materials 
regime. 

Mr.  Franks.  But  you  further  indicated  that  those  agencies  had 
given  you  cause  to  beheve  that  particularly  to  marine  life,  these 
materials  could  be  deleterious  to  marine  life. 

Mr.  Roberts.  Yes. 

Mr.  Franks.  Can  you  cite  for  us  some  of  the  incidents  in  which 
these  products  have  in  fact  threatened  marine  life  in  any  signifi- 
cant way? 
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Mr.  Roberts.  I  am  reluctant  to  do  it  but — the  answer  is  yes. 
There  was  one  in  Hawaii,  there  was  one  up  in  Minnesota,  but  these 
were  large  discharges,  but  they  do  demonstrate  the  effect  these  ma- 
terials can  have  on  bird  feathers,  for  example.  Obviously  not  the 
same  level  of  aquatic  toxicity  as  petroleum  levels,  but  there  have 
been  some  events  where  there  were  problems  raised  by  animal  and 
vegetable  oils. 

I  don't  want  to  oversell  that  part,  but  there  are  some  historic 
events  where  that  occurred. 

Mr.  Franks.  I  find  it  somewhat  ironic  that  last  Friday  in  my 
State's  largest  newspaper  there  is  a  story  by  the  University  of  Med- 
icine and  Dentistry  scientists  in  New  Jersey  that  these  oils  actually 
protect  against  radiation  and  radiation  poisoning.  So  obviously 
there  are  some  quaUties  to  these  oils  which  are  not  only  not  injuri- 
ous but  perhaps  healthful  to  an  individual  when  they  get  measured 
exposure  to  it. 

You  are  talking  about  enormous  spills,  I  gather,  where 

Mr.  Roberts.  The  historic  information  where  there  was  signifi- 
cant consequence,  they  were  large  spills. 

Mr.  Franks.  Mr.  Chairman,  I  will  wrap  up.  There  are  a  lot  of 
things  I  think  this  government  doesn't  do  as  well  as  it  ought  to  do, 
and  I  think  one  of  our  challenges  is  to  better  define  what  we  can 
do  and  seek  to  improve  it. 

This  is  in  my  judgment,  a  nonexistent  problem.  Given  the  com- 
pelling issues  which  the  agency  is  asked  to  deal  with,  why  you 
would  want  to  get  into  this,  I  just  can't  understand. 

So  I  would  l&e  to  ask  to  add  my  voice  to  those  who  simply  say, 
let's  regroup  and  focus  our  energies  at  really  protecting  the  public 
from  legitimate  hazardous  materials.  There  is  enormous  pubUc  con- 
fidence placed  in  your  agency,  and  to  get  into  these  materials 
which  would  simply  cost  jobs  and  cost  consumers  more  money  just 
seeks  to  solve  a  problem  I  don't  think  is  apparent  to  many  people 
in  this  coimtry. 

Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  Thank  you,  Mr.  Franks. 

I  want  to  ask  a  couple  more  questions  before  recognizing  Rep- 
resentatives Petri  and  Applegate  for  a  second  roimd. 

In  response  to  a  question  that  was  raised  by  my  colleague  fi*om 
Ohio,  Mr.  Applegate,  Ms.  McMurray,  you  said  you  are  aware  of  a 
project  in  Houston,  Texas  that  is  a  joint  effort  between  the  FRA 
and  the  Port  Terminal  Association  to  improve  emergency  response 
personnel  at  railroads.  Do  you  believe  this  project  comports  with 
the  recommendations  that  we  undertake  a  pilot  project  utiUzing 
railroad?  Do  you  believe  that  this  project  comports  with  the  TRB's 
recommendations  that  we  undertake  a  pilot  project  utihzing  a  rail- 
road? 

Ms.  McMurray.  I  think  we  can  point  to  it  as  a  demonstrated  ini- 
tiative that  would,  again,  bear  information  that  dovetails  with  the 
conclusion  that  the  department  begin  a  limited  startup  of  using 
automated  information.  I  think  at  a  minimum  the  result  of  that  re- 
view will  be  fodder  for  any  additional  action  that  the  department 
might  take  in  considering  the  recommendation  of  the  NAS. 

Mr.  Rahall.  So  this  could  serve  as  a  basis  for  an  expanded  pilot 
project? 
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Ms.  McMuRRAY.  I  believe  so.  But  I  would  agree  with  Mr.  Apple- 
gate's  view  that  to  make  it  a  true  pilot  that  has  more  applicability, 
that  the  motor  carrier  industry  be  included  in  any  additional  fol- 
low-on work  to  such  a  demonstration. 

Mr.  Rahall.  Right.  I  agree  as  well. 

Let  me  ask  you  one  final  question  on  Section  29.  That  requires 
the  Secretary  of  Labor  to  issue  regulations  to  require  any  employer 
who  receives  a  package  or  vehicle  containing  hazardous  materials 
to  retain  marking,  placards,  labels,  and  other  information  required 
by  the  hazardous  materials  regulations,  until  the  hazardous  mate- 
rials have  been  removed.  These  investigations  are  to  be  released  in 
consultation  with  the  DOT  and  the  Department  of  Treasury. 

Can  you  give  us  a  status  report  on  the  implementation  of  this 
Section  29? 

Mr.  Roberts.  I  reviewed  a  draft  of  OSHA's  rulemaking  some 
months  ago,  Mr.  Rahall,  and  heard  nothing  more  of  it.  Recently  we 
sent  a  letter  to  the  Department  of  Labor  asking  them  the  status 
of  this  action  and  requested  they  respond  directly  to  a  Member  of 
Congress  relative  to  his  inquiry  on  this  point. 

So  we  have  followed  up  on  this  recently.  It  has  been  many 
months  since  I  have  seen  a  draft  of  the  rulemaking  that  OSHA  had 
prepared  on  this  topic. 

Mr.  Rahall.  Thank  you. 

Mr.  Petri? 

Mr.  Petrl  Just  a  matter  of  information.  Do  you  regulate  ship- 
ments by  other  government  agencies,  or  is  it  only  by  the  private 
sector? 

Mr.  Roberts.  Out  regulations  apply  to  shipments  by  all  govern- 
ment agencies  when  they  introduce  hazardous  materials  into  com- 
merce. One  of  our  largest  regulated  customers,  if  you  will,  is  the 
U.S.  Department  of  Defense,  and  also  the  Department  of  Energy. 
We  work  with  them  constantly  relative  to  their  transportation  pro- 
grams. 

Mr.  Petri.  How  do  you  work  the  fines  and  enforcement  part  of 
it? 

Mr.  Roberts.  Well 

Mr.  Petrl  It  strikes  me  that  that  is  sort  of  the  flaw  in  govern- 
ment regulating,  as  is  happening  in  Eastern  Europe.  There  were 
wonderful  environmental  laws  but  there  was  no  real  way  of  penal- 
izing people  the  way  you  can  when  you  take  away  the  property  of 
somebody  who  is  a  private  citizen. 

Mr.  Roberts.  The  answer  is  simple,  and  it  is  in  the  act  as  re- 
cently passed.  The  definition  of  a  person  includes  government,  and 
then  it  says  except  for  section  so-and-so  of  this  act.  And  the  sec- 
tions of  this  act  that  it  excludes  are  the  enforcement  sections. 

So  there  is  no  case  where  there  could  be  the  Secretary  of  Trans- 
portation versus  the  Secretary  of  Defense,  for  example,  in  a  crimi- 
nal proceeding  or  civil  proceeding.  They  are  exempt  from  the  en- 
forcement provisions  of  the  act. 

That  doesn't  mean  that  Federal  employees  are  free  and  clear  of 
responsibility  in  the  Department  of  Defense.  The  individual  em- 
ployees, should  they  willfully  commit  a  violation  of  our  regulations, 
are  subject  to  criminal  penalties.  We  can  take  action  against  an 
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employee,  if  the  employee  willfully  violates  our  regulations,  not  the 
agency,  but  the  employee  of  the  agency. 

The  Department  of  Defense  has  written  regulations  consistent 
with  our  regulations  on  training  of  Department  of  Defense  employ- 
ees. It  is  in  their  internal  regulations.  They  are  aware  they  are 
subject  to  our  new  training  regulations  that  came  out,  and  they 
must  have  written  documentation  of  that  training  given  their  em- 
ployees. 

This  is  important  because  it  establishes  the  knowledge  base  of 
the  Federal  employee  as  to  what  the  Department's  requirements 
are  should  it  ever  be  necessary  to  bring  an  action  against  that  em- 
ployee. And  we  constantly  emphasize  to  the  other  Federal  agencies, 
for  example,  what  they  take  aboard  commercial  passenger  aircraft, 
they  are  subject  to  the  same  rules  as  any  other  person  getting 
aboard  that  aircraft.  They  better  not  take  hazardous  materials  in 
their  luggage  in  violation  of  the  Federal  regulations. 

Mr.  I%TRI.  And  you  have  actually  fined  or  prosecuted  employees 
of  the  Federal  Government? 

Mr.  Roberts.  There  was  a  case  some  years  ago  of  a  Federal  em- 
ployee that  took  material  on  a  commercial  aircraft  and  a  penalty 
action  was  brought  against  that  employee.  The  agency  settled  with 
the  Federal  Aviation  Administration  by  adopting  some  process  that 
involved  a  very  elaborate  training  program  to  be  estabhshed  by 
that  agency  for  its  employees. 

Mr.  Petri.  Thank  you. 

Mr.  Rahall.  The  gentleman  from  Ohio,  Mr.  Applegate? 

Mr.  Applegate.  Maybe  this  will  finish  it  up.  The  fire  fighters 
later  on  are  going  to  talk  about  other  things,  about  training,  emer- 
gency responders,  and  I  think  it  is  a  very  important  test  of  this 
thing,  making  sure  responders  are  going  to  have  the  necessary 
training  to  be  able  to  do  what  is  necessary  to  come  upon  an  inci- 
dent or  accident  and  also  be  equipped  to  deal  with  it. 

It  is  very  expensive.  Somehow  I  think  the  government  is  going 
to  have  to  help  these  local  communities  to  find  a  way  to  do  that. 

Let  me  ask  you  this  in  reference  to  what  Mr.  Collins  asked  you 
about,  about  the  penalties,  and  with  regard  to  the  loss  of  the 
placard.  And  I  think  that  you  had  mentioned  that  the  maximiun 
potential  fee  or  fine  is  $25,000  a  day,  and  down  to  a  minimum  of 
$250,  and  I  assume  that  was  established  by  Congress? 

Mr.  Roberts.  Yes. 

Mr.  Applegate.  And  I  was  wondering  about  how  often  either  one 
of  those  are  imposed.  Forget  about  the  fact  that  the  NAS  says  that 
33  percent  are  in  error,  and  the  Office  of  Technology  Assessment 
says  that  there  are  50  percent,  and  I  am  not  sure  just  exactly  how 
many  of  those  are  missing  but  I  assume  that  whether  they  are 
missing  or  whether  they  are  in  error,  that  would  subject  them  to 
those  fines,  but  that  would,  according  to  taking  your  10  percent, 
would  amount  to  something  like  five  trucks  a  day  and  maybe  a 
train  every  other  day. 

How  often  is  this  imposed,  and  how  much  money  is  collected,  and 
do  you  recall  what  the  rationale  for  the  difference  between  $250 
and  $25,000  a  day,  maybe  you  can  fill  me  in  a  little  bit  on  that. 

Mr.  Roberts.  Well,  first  of  all,  you  have  to  break  this  into  two 
components.  First  is  the  Federal  penalty  system  under  the  Hazard- 
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ous  Materials  Transportation  Act.  The  penalty  under  the  Hazard- 
ous Materials  Transportation  Act  ranges  from  $250  to  $25,000.  It 
has  to  do  with  the  size  of  the  entity  that  committed  the  violation, 
the  ability  to  pay  as  specified  in  the  statute,  the  culpability,  a  num- 
ber of  things  have  to  be  taken  into  account  before  the  penalty  is 
levied. 

If  I  were  to  give  you  an  estimate  of  what  the  current  penalties 
are,  I  would  say  they  are  in  the  range  of  $1,500  to  $2,000  per  viola- 
tion. That  is  just  without  me  looking  at  any  documents,  to  give  you 
an  answer. 

But  more  importantly  is  what  is  really  happening.  There  is  a  de- 
emphasis  of  this  type  of  activity  on  the  part  of  the  Federal  inspec- 
tion force-I  am  talking  about  highway.  Most  of  the  program  now 
is  managed  through  the  MCSAP  program,  the  Motor  Carrier  Safety 
Enforcement  Program. 

Several  years  ago,  about  13  percent  of  that  initiative  was  devoted 
to  hazardous  materials  enforcement,  primarily  in  the  roadside  in- 
spection program.  The  current  funding  level,  I  beUeve  is  in  the  area 
of  $60  million  a  year,  coming  out  of  the  Highway  Trust  Fund.  So 
there  is  a  fair  amount  of  money  going  to  the  States  to  operate  their 
MCSAP  programs  under  the  supervision  of  the  Federal  Highway 
Administration.  One  of  the  two  major  regulations  are  shipping  doc- 
uments and  placards  relative  to  those  activities. 

The  data  network  called  Safety  Net  is  up  and  running  in  a  num- 
ber of  States  and  hopefully  it  will  be  complete  some  day.  Then  we 
will  be  able  to,  at  a  snap  of  the  finger,  answer  the  question  such 
as,  what  were  the  enforcement  cases,  what  was  the  dollar  amount. 
We  are  not  there.  It  is  currently  a  manual  system. 

Placarding  and  shipping  paper  enforcement  is  getting  more  in- 
tensive even  as  we  speak.  As  Ms.  McMurray  mentioned,  the  nation- 
wide ROADCHECK  program  begins  today,  for  the  next  few  days, 
and  it  is  a  big  program. 

Mr.  Applegate.  Okay.  That  is  all  I  have  got. 

Mr.  Rahall.  Thank  you. 

Mr.  Roberts,  before  you  leave,  let  me  just  thank  you  for-I  am 
sorry,  the  gentleman  firom  Georgia,  Mr.  Collins. 

Mr.  Collins.  In  regards  to  Mr.  Franks*  question  from  New  Jer- 
sey, you  mentioned  that  there  have  been  two  incidents  of  vegetable 
oil  spills  that  were  rather  large  spills.  How  large  is  large? 

Mr.  Roberts.  I  didn't  bring  any  material  on  this  topic,  but  the 
one  that  I  recall  was  over  a  million  gallons,  and  I  earlier  said  we 
are  not  talking  about  railroad  and  lughway  size  quantities.  They 
were  very  large  spills.  And  they  happened  many  years  ago. 

That  is  the  other  point.  How  many  years  ago?  About  20  years 
ago.  So  they  are  not  contemporary  events.  That  was  my  point  ear- 
Uer  on. 

Mr.  Collins.  What  is  the  average  number  of  gallons  per  trans- 
port load? 

Mr.  Roberts.  Well,  if  you  are  talking  about  a  railway  tank 
car 

Mr.  Collins.  Highway. 

Mr.  Roberts.  Highway,  weD,  they  vary  in  size  from  two  axle  bob- 
tail trucks  to  a  tractor  semi-trailer,  and  a  trailer  can  contain  up  to 
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10,000  gallons,  in  that  range.  Eight  thousand  five  hundred  gallons 
would  be  quite  typical. 

Mr.  Collins.  Quite  a  difference. 

Mr.  Roberts.  Yes,  sir,  no  question  about  it. 

Mr.  Collins.  We  have  some  figures  on  the  fines  levied,  hazard- 
ous materials  enforcement  actions  by  the  administration,  1990, 
1991.  In  1991,  the  FAA  civil  penalty  actions  completed  64,  average 
penalties,  $15,418.  The  Federal  Highway  Administration  completed 
160,  average  penalties,  $3529.  The  FHA,  the  average  penalty, 
$6595.  The  RSPA  civil  penalty  actions  completed,  125,  average  pen- 
alty, $5168.  The  USGA,  142  penalties,  average,  $2,027. 

Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  Thank  you. 

Our  next  witness  is  Mr.  Barry  M.  Horowitz,  President  and  CEO, 
MITRE  Corporation,  and  Chairman  of  the  National  Research  Coun- 
cil Committee  for  the  Assessment  of  a  National  Hazardous  Ship- 
ments Identification  System 

Mr.  Horowitz,  we  welcome  you  to  the  subcommittee.  Your  pre- 
pared testimony  will  be  made  a  part  of  the  record  as  if  actually 
read  at  this  point.  You  are  encouraged  to  summarize.  You  may  pro- 
ceed. 

TESTIMONY  OF  BARRY  M.  HOROWITZ,  PRESIDENT  AND  CHIEF 
EXECUTIVE  OFFICER,  THE  MITRE  CORP.,  AND  CHAIRMAN, 
NATIONAL  RESEARCH  COUNCIL  COMMITTEE  FOR  THE  AS- 
SESSMENT OF  A  NATIONAL  HAZARDOUS  SHIPMENTS  IDEN- 
TIFICATION SYSTEM,  ACCOMPANIED  BY  JOSEPH  R.  MORRIS, 
SENIOR  PROGRAM  OFFICER,  TRANSPORTATION  RESEARCH 
BOARD 

Mr.  Horowitz.  With  me  is  Joe  Morris,  senior  program  officer  at 
the  Transportation  Research  Board.  They  are  a  part  of  the  Na- 
tional Research  Council,  which  is  the  operating  agency  of  the  Na- 
tional Academy  of  Sciences,  who  of  coxirse  did  the  study  that  we 
are  going  to  talk  about. 

The  first  thing  I  wanted  to  say  is  that  the  committee  consisted 
of  a  great  number  of  experts  in  the  relevant  areas,  and  the  mem- 
bers have  lots  of  interest  in  this  subject,  so  it  is  a  hard  work  study. 
We  studied  the  feasibility  and  necessity  of  a  central  reporting  sys- 
tem and  computerized  telecommunications  center  for  receiving  and 
retrieving  data  concerning  all  daily  shipments  of  hazardous  mate- 
rials that  could  provide  information  to  faciUtate  responses  to  inci- 
dents involving  tnese  materials  in  transportation. 

To  conduct  the  study,  the  committee  first  needed  an  understand- 
ing of  the  information  requirements  of  the  responders,  and  the  ade- 
quacy of  current  practices  for  meeting  these  requirements.  We 
foimd  that  existing  programs  for  compiling  data  on  the  fi-equency 
and  circumstances  of  incidents  were  not  adequate  to  support  eval- 
uations. 

To  fill  that  gap,  we  took  it  upon  ourselves  to  analyze  125  inci- 
dents, and  where  possible,  we  actually  interviewed  emergency  re- 
sponders who  were  involved  in  this  set  of  incidents.  Another  aspect 
of  our  study  weus  a  set  of  interviews  with  shippers  and  carriers  to 
learn  about  their  information  systems,  how  they  maintained  them, 
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and  how  they  might  be  affected  if  they  were  integrated  into  a  na- 
tional system. 

So  first,  regarding  the  necessity  for  improved  information,  we 
found  that  responders  could  not  obtain  information  that  they 
sought  about  the  presence  or  identity  of  materials,  or  they  experi- 
enced significant  delays  in  obtaining  it  in  about  25  percent  of  what 
we  called  consequential  hirfiway  incidents  and  10  percent  of  con- 
sequential rail  incidents.  By  consequential,  we  meant  incidents 
where  somebody  got  injured,  property  was  damaged,  evacuation  oc- 
curred, or  there  was  major  traffic  delay  or  something  of  that  sort. 

It  is  important  to  note  that  while  the  information  was  not  there 
in  these  percentage  of  cases,  this  didn't  necessarily  cause  the  ad- 
verse consequences  of  these  incidents. 

What  are  the  causes  of  the  adverse  consequences  is  a  complex 
question.  For  example,  we  said  that  the  required  shipping  docu- 
ments or  placards  may  be  absent  or  in  error.  They  may  be  de- 
stroyed or  inaccessible.  Or  they  may  actually  be  in  comphance  with 
regulations  but  nonetheless  fail  to  have  the  information  that  is 
needed  at  the  time. 

And  often  because  of  the  experience  of  the  responders,  even  when 
the  information  is  good,  they  don't  trust  it,  because  of  the  number 
of  cases  where  it  is  not  good.  So  we  found  lack  of  information  at 
incidents  has  delayed  responses  and  increased  risk,  and  improved 
information  would  potentially  reduce  the  adverse  consequences  of 
accidents  and  incidents  that  occur,  be  they  injuries,  property  dam- 
age, evacuations  or  other  effects. 

However,  most  of  these  costs  are  not  the  results  of  poor  informa- 
tion. Improved  information  would  have  a  fi*actional  impact  on  the 
overall  cost  of  the  cases  involving  lack  of  information.  However,  in 
addition  to  its  v£ilue  in  the  more  routine  events  that  occur,  im- 
proved information  might  be  important  in  some  catastrophic  event 
that  is  yet  to  occur  where  in  fact  the  information  could  be  crucial, 
and  one  has  to  account  for  that  in  the  overall  assessment. 

Because  the  causes  of  information  failure  are  complex,  our  com- 
mittee concluded  that  reducing  the  fi-equency  of  failures  would  re- 
quire extensive  changes  in  regulation,  enforcement  and  training, 
and  that  while  automation  is  important,  it  must  be  looked  at  as  a 
complement  to  these  other  things,  not  a  substitute.  But  an  impor- 
tant complement. 

Automation  systems  could  help  responders  deal  with  complex  sit- 
uations better  by  organizing  the  information  better.  It  could 
strengthen  enforcement  by  creating  a  monitoring  mechanism  that 
doesn't  exist  today,  or  metiiods  of  access  to  data  that  are  easier  for 
the  human  beings  involved  using  the  information. 

So  learning  how  to  use  technology  is  an  important  aspect  of  this 
whole  thing,  and  led  us  to  talk  about  approaches  which  require  ex- 
perimentation and  a  sequential  process  of  introducing  new  capabili- 
ties and  measuring  their  value  as  we  add  them  on. 

Now,  we  were  asked  about  feasibility,  and  regarding  feasibility, 
the  committee  concluded  that  an  automated  information  system  for 
emergency  responders  could  be  reliable  and  cost — effective  only  if 
it  were  built  on  a  base  of  the  shippers'  and  carriers'  own  informa- 
tion resources-the  very  resources  they  use  for  tracking  their  inven- 
tory and  shipments,  and  of  course  these  vary  in  sophistication,  and 
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small  firms  have  very  limited  access,  in  most  cases  none  at  all.  So 
the  current  state  of  affairs  is  mixed  in  terms  of  the  use  of  such 
technology. 

I  will  summarize  the  committee's  recommendations.  First,  we  be- 
heve  that  Congress  and  the  responsible  Federal  agencies  should 
plan  and  carry  out  a  program  to  improve  the  existing  system  which 
provides  information  to  responders  at  hazardous  materials  trans- 
portation incidents.  The  program  should  include  appropriate  meas- 
ures to  apply  technology.  Also,  it  should  include  reforms  in  regula- 
tion, enforcement,  and  training,  and  have  an  evaluation  of  the  pro- 
gram that  tells  us  how  we  are  doing  at  solving  problems. 

Second,  DOT  should  immediately  undertake  one  or  more  limited 
startups  of  automation  systems.  An  information  system  for  rail 
shipments  we  believe  would  be  a  practical  starting  point.  This  lim- 
ited startup  would  give  emergency  responders  access  to  rail  indus- 
try car  tracking  systems  which  are  the  result  of  major  industry  in- 
vestments. 

All  major  railroads  provide  current  information  to  shippers  de- 
scribing the  location  and  recent  movements  of  railcars  carrying 
their  shipments.  These  systems  could  be  modified  to  provide  infor- 
mation about  car  contents  to  emergency  responders. 

Such  a  prototype  would  provide  an  e3q)erimental  setting  for  re- 
solving many  of  the  organizational,  technical,  and  cost-effectiveness 
questions  that  we  need  to  answer  as  we  design  an  information  sys- 
tem. We  estimated  the  cost  of  a  startup  system  evaluation  involv- 
ing one  railroad  would  be  about  $4  million  and  that  this  could  be 
expanded  to  a  trial  of  a  nationwide  system  for  rail  for  an  additional 
$3  milUon. 

The  large  rail  industry  investment  in  information  systems  that 
has  already  taken  place  would  provide  a  major  leveraging  of  the 
dollars  spent  on  this  limited  startup.  If  evaluation  of  the  trial 
showed  that  such  a  system  was  worthwhile,  this  could  lead  to  a 
useful  capabiUty  within  just  three  years. 

To  address  deficiencies  in  data  about  hazardous  material  inci- 
dents, the  agencies  that  maintain  such  data  should  coordinate  to 
ensure  data  are  collected  uniformly  and  fill  critical  knowledge  gaps. 
DOT  should  establish  a  monitoring  capabiUty  that  allows  it  to  de- 
termine whether  its  regulations  intended  to  provide  information  at 
incidents  are  in  fact  working  adequately. 

Next,  to  correct  the  failures  in  the  existing  information  system 
that  we  observed  in  our  incident  case  studies,  the  committee  rec- 
ommends that  DOT  and  other  responsible  agencies  should  form  a 
plan  of  action  to  alleviate  the  various  categories  of  failiu-es  we  iden- 
tified through  changes  in  regulation,  more  effective  enforcement, 
and  support  for  more  training  of  emergency  responders  and  inspec- 
tors. 

The  committee  report  proposes  possible  components  of  this  action 
plan,  but  we  didn't  have  the  resources  to  evaluate  all  of  the  pos- 
sible things  one  might  do. 

Finally,  the  committee  recommended  that  the  government  not  at- 
tempt to  implement  a  system  such  as  the  originally  proposed  na- 
tional central  reporting  system,  that  is,  one  that  entailed  imme- 
diate universal  application  of  a  requirement  for  shipper  and  carrier 
filing  of  vehicle  content  information  in  a  central  database. 
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We  believe  there  is  no  sound  basis  for  defining  the  performance 
criteria  for  such  a  system,  and  what  reUabiUty  would  be  needed  in 
such  a  system  to  get  the  improvements  desired.  There  would  be  no 
opportunity  to  allow  ongoing  evaluation  to  guide  implementation, 
whereas  phased  implementation  of  course  would  allow  this.  And 
the  system  wouldn't  be  designed  to  make  maximum  use  of  the  ex- 
isting shipper  carrier  and  responder  capabilities.  Instead,  we  be- 
heve  that  the  staged  approach  recommended  is  the  best  way  to 
achieve  the  improvements  that  everyone  would  like  to  see  come 
about. 

That  concludes  my  statemient.  Joe  and  I  will  be  pleased  to  an- 
swer questions  that  the  committee  may  have. 

Thsoik  you. 

Mr.  Rahall.  Mr.  Morris,  do  you  have  a  statement? 

Mr.  Morris.  No,  sir,  I  do  not. 

Mr.  Rahall.  Mr.  Horowitz,  I  have  two  questions  for  you.  On 
page  14  of  the  study  you  indicate  that  the  cost  of  rail  startup  pro- 
grams is  $4  million.  This  would  involve  one  railroad  and  30  emer- 
gency response  agencies. 

How  would  that  program  c^erate,  and  did  you  receive  any  data 
for  similar  startup  programs  in  the  trucking  industry? 

Mr.  Horowitz.  Well,  I  will  answer  those  two  separately.  What 
we  imagined  is  that  the  DOT  would  organize  the  railroad  and  the 
set  of  about  30  or  so  emergency  response  groups  in  the  commu- 
nities along  the  path  that  the  railroad  travels  to  create  a  system 
demonstrating  how  information  would  be  transported  to  the  re- 
sponders  under  duress,  and  an  evaluation  process  for  seeing  how 
it  worked  in  practice. 

We  even  envisioned  that  the  evaluation  process  might  purposely 
create  exercises  to  see — surprise  exercises  to  see  what  happened 
when  people  didn't  expect  it,  since  the  number  of  incidents  is  rare 
and  over  a  period  of  two  years  you  might  not  get  that  many  situa- 
tions that  created  the  kind  of  circumstance  that  we  are  concerned 
about. 

And  a  fair  fraction  of  the  investment  would  go  into  data  analysis 
so  that  we  really  understood  the  reliability  of  an  information  sys- 
tem that  was  based  on  technology  versus  the  current  system  which 
is  based  on  placards  and  other  types  of  human  interaction.  So  that 
is  how  we  envision  the  program. 

Now,  as  far  as  trucks  were  concerned,  we  recommended  you 
could  do  comparable  things  with  electronic  data  interchange  with 
trucks,  but  believe  that  an  integrated  truck  and  rail  experiment  as 
the  first  step  could  lead  to  confusions,  confusions  because  of  the 
state  of  affairs  that  routes,  which  are  fixed  in  a  rail  system,  are 
not  fixed  in  the  truck  case.  The  number  of  databases  that  you  have 
to  deal  with  in  the  trucking  industry  are  much  more  diverse,  so  the 
government  would  have  a  more  complicated  information  problem. 

So  we  felt  the  abihty  to  get  concrete,  sure  information  in  the  rail 
case  made  it  a  worthwhile  thing  to  do  and  from  which  to  build  to 
the  next  stages  with  a  lot  of  confidence.  You  might  do  a  truck  thing 
of  a  similar  nature,  but  you  can  expect  you  wouldn't  get  as  concrete 
a  set  of  data  out  of  it. 

Mr.  Rahall.  So  you  don't  recommend  doing  them  both  on  the 
same  project? 
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Mr.  Horowitz.  Until  the  initial  information  from  the  rail  case 
was  sufficiently  confident  that  you  could  then  add  the  extra  confu- 
sions of  integrating  the  two. 

Mr.  Rahall.  Within  a  loan  to  have  a  truck  project,  what  would 
you  estimate  the  cost  to  be? 

Mr.  Horowitz.  We  really  didn't  do  enough  of  an  analysis  to  an- 
swer that  question.  What  one  would  have  to  do  is  first  decide  how 
many  trucking  companies  would  get  involved,  and  then  you  would 
have  to  look  at  their  actual  information  systems,  how  different  they 
are,  and  what  technical  work  would  be  needed  to  integrate  them. 
This  is  a  cost  that  was  rather  low  in  the  case  of  rail,  because  we 
talked  about  a  single  company  that  had  a  large  system  in  place. 

So  that  is  an  evaluation  one  would  have  to  make,  the  amount  of 
technical  work.  The  data  collection  work  would  be  much  larger  as 
well,  since  the  routing  and  the  emergency  response  units  involved 
would  be  more  diverse. 

So  I  really  can't  answer  the  question  of  what  the  delta  cost  would 
be,  but  it  would  be  larger,  and  someone  would  have  to  do  an  eval- 
uation of  what  that  is. 

Mr.  Rahall.  Later  today  the  firefighters  will  say  that  the 
placard  and  manifest  system  has  proven  to  be  a  dismal  failure  and 
no  amount  of  minor  adjustments  will  make  it  work.  The  witness 
suggests  that  the  current  system  be  relegated  to  the  scrap  pile  as 
soon  as  possible. 

Do  you  agree  that  the  current  system  is  beyond  repair  and  it 
should  be  scrapped? 

Mr.  Horowitz.  I  would  say  I  don't  know.  I  think  that  for  start- 
ers, you  would  have  to  supplement  the  current  system,  and  as  you 
got  better  information  collection  about  how  the  more  automated 
system  worked  compared  to  the  current  system,  you  might  end  up 
deciding  to  do  that. 

We  said  we  thought  there  were  error  rates,  as  Congressman  Ap- 
plegate  pointed  out,  that  were  fairly  high,  25  percent  and  10  per- 
cent for  truck  and  rail.  And  the  assumption  is  that  an  automated 
system  would  be  better.  But  I  think  prudence  would  say  you  would 
first  want  to  demonstrate  that  to  yourself  since  human  error  and 
other  kinds  of  errors  could  enter  in  that  you  don't  anticipate,  but 
once  you  got  a  system  ironed  out  that  brought  that  about,  it  is  con- 
ceivable you  could  do  a  replacement. 

Mr.  Rahall.  Thank  you. 

The  gentleman  from  Wisconsin? 

Mr.  Petri.  Thank  you,  and  thank  you  for  your  work  on  this  com- 
mission. 

I  guess  I  just  have  a  couple  of  questions  I  am  curious  about.  We 
rely  on  government  regulation  for  safety,  but  there  is  a  whole  pri- 
vate system  of  regulation  called  the  insursince  industry.  Actually  I 
talked  to  my  people  involved  in  business  and  they  trust  the  insur- 
ance inspector  more  than  the  OSHA  inspector,  because  they  are 
working  together  to  try  to  get  their  risks  down  and  lower  their 
claims  and  so  on.  It  gives  some  flexibility  and  it  has  sort  of  a  real 
world  test  to  it  and  orientation. 

Did  you  explore  this  with  people  in  the  insurance  industry?  It 
might  get  around  some  of  these  things  about  fiber  drums  and 
whether  they  are  safe  or  not  if  claim  experience  were  taken  into 
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account,  cost  and  safety  and  the  tradeoffs  that  are  made,  and  if  you 
just  require  insurance  or  look  at  working  at  devising  regulatory 
schemes  that  can  supplement  the  flexibility  of  the  insurance  ap- 
proach to  it. 

Did  you  consult  with  the  insurance  industry,  or  others  who  are 
involved  ^\  pajdng  for  hazardous  materials  when  the  hazard  turns 
into  a  casualty? 

Mr.  Horowitz.  No,  we  did  not,  but  I  will  say  that — and  perhaps 
we  should  have,  but  I  will  say  that  a  number  of  the  consequences 
that  we  did  look  at,  such  as  stopping  traffic  on  a  road  for  many 
hours  until  certainty  was  achieved,  are  not  the  sort  of  things  that 
are  covered  by  insurance  companies,  but  are,  of  course,  public  in- 
terest issues. 

So  it  is  probably  not  a  complete  overlap,  and  we  really  didn't  look 
at  that  to  make  a  judgment  of  just  whether  the  overlap  is  impor- 
tant enough  to  be  a  major  consideration.  We  did  not  do  that. 

Mr.  Petri.  I  am  just  curious,  since  we  are  kind  of  groping  to  fig- 
ure out  how  we  can  use  technology  and  we  can  use  our  emeriences 
to  improve  public  safety.  There  may  be  ways  of  learning  from  peo- 
ple who  are  trying  to  manage  risks  right  now,  or  build  on  that  or 
require  it  if  we  don't  already  that  people  have  insurance  in  certain 
circumstances  and  let  it  go  at  that  if  that  will  involve  private  regu- 
lation. 

That  might  be  more  focused  because  their  own  checkbooks  are 
involved,  and  government  regulation  often  ends  up  where  we  regu- 
late to  a  rule  rather  than  to  a  real  risk,  sometimes. 

Did  you  look  at  other  countries,  what  they  are  doing  in  this  area? 
Were  there  lessons  that  you  learned  or  mistakes  that  we  can  avoid? 

Mr.  Horowitz.  Yes,  we  did.  Actually  we  got  involved  in  looking 
at  things  that  Canada  is  doing.  And  did  we  look  at  Great  Britain 
as  well? 

Mr.  Morris.  Some  European  proposals  are  for  demonstrations 
having  to  do  with  trucks  in  the  context  of  systems  that  are  like 
IVHS  systems  that  the  U.S.  is  talking  about  also.  But  as  far  as  I 
know,  the  European  proposals  are  still  in  the  proposal  stage  and 
are  not  under  way  even  as  pilots  or  demonstrations  yet. 

Mr.  Horowitz.  The  main  thing  I  would  say  that  I  got  out  of  the 
look  at  the  foreign  things  was  that  everybody  now  is  looking  at  the 
opportunities  that  technology  can  afford,  and  the  question  really 
becomes  how  organizationally  one  can  institute  the  most  reliable, 
cost-effective  way  to  exploit  technology  given  the  investments  the 
companies  are  making  anyway.  So  I  think  the  recommendation  we 
made  is  pretty  much  in  line  with  what  other  people  are  thinking 
about. 

Let  me  make  a  gratuitous  remark  about  insurance  companies. 
This  is  off  this  subject,  really,  but  I  have  had  a  lot  of  interest  in 
other  subjects  such  as  what  is  the  value  of  securing  a  computer 
system  so  that  somebody  can't  steal  data  from  you  and  whether  in- 
surance companies  do  anything  there.  And  from  what  I  have  gath- 
ered, that  community  is  not  yet  to  that  level  of  sophistication.  So 
I  doubt  they  would  be  very  far  along  in  dealing  with  a  relationship 
of  technology  to  insurance  rates. 

Mr.  Rahall.  Thank  you. 

The  gentleman  from  Ohio,  Mr.  Applegate? 
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Mr.  Applegate.  Well,  first  of  all,  let  me  just  say,  I  want  to  thank 
you,  Mr.  Horowitz,  for  the  work  that  you  have  put  into  your  study, 
and  for  keeping  in  touch  with  me  on  it,  letting  me  know  how  you 
are  doing.  And  although  I  don't  necessarily  agree  with  all  your  con- 
clusions, which  I  had  already  stated,  but  nevertheless  I  think  it 
points  out  clearly  that  really  something  must  be  done,  I  think,  to 
improve  the  system,  because  there  are  mistakes  out  there. 

I  wanted  to  take  a  look  with  regard  to  the  startup  program,  as 
it  relates  to  maybe  how  or  what  your  final  conclusions  may  be,  you 
say  that  immediate  and  universal  application  for  a  shipper  or  car- 
rier, real-time  filing  of  vehicle  content  information  in  a  central 
database. 

Are  you  just  saying  that  there  should  be  no  kind  of  a  system 
whatsoever  in  place?  Is  that  what  you  are  saying?  Or  are  we  talk- 
ing about  some  kind  of  a  support  system  that  could  be  utihzed 
eventually  on  a  nationwide  system,  nationwide  basis? 

Mr.  Horowitz.  We  did  not  mean  to  really  make  a  universal 
statement  that  there  should  not  be  a  system  in  place.  We  are  really 
talking  about  the  style  in  which  it  was  implemented,  a  phased,  se- 
quential approach  versus  a  single-step  approach. 

Now,  we  also,  though,  would  point  out  that  there  are  many  ways 
in  which  one  can  access  data  besides  having  a  central  repository. 
You  could  create  a  system  that  went  right  to  the  databases  of  the 
shippers  or  carriers,  for  example,  or  they  could  set  up  a  middle  per- 
son—or middle  persons.  State  by  State,  for  example,  you  might 
imagine,  from  which  you  could  access  data.  And  so  there  is  a  very 
large  variety  of  ways  to  integrate  the  data  eventually  that  would 
depend  on  issues  of  cost,  security,  responsiveness,  and  many  other 
things.  And  technology  is  there,  really,  to  make  the  choices  fairly 
open.  That  is,  there  is  a  lot  of  different  choices  and  they  are  prob- 
ably quite  economically  competitive  with  each  other. 

So  we  are  really  saying  that  the  design  of  this  system  shouldn't 
be  forecasted  as  being  central  to  start  with,  and  the  implementa- 
tion should  be  sequential.  But  not  meaning  to  say  there  shouldn't 
ever  be  a  system  in  place. 

Mr.  Applegate.  You  think  the  idea,  obviously,  perhaps  it  is  cum- 
bersome from  your  standpoint,  because  of  cost,  or  do  you  think  that 
the  idea  I  am  proposing  is  good?  The  idea  has  to  be  a  good  idea, 
but  that  perhaps  the  cost  of  it  may  be  exorbitant?  Is  that  where 
the  direction  comes  from? 

Mr.  Horowitz.  The  idea  of  a  central  system? 

Mr.  Applegate.  Yes. 

Mr.  Horowitz.  No.  I  think  that  in  the  end  the  costs  of  creating 
varying  kinds  of  systems  would  be  competitive  with  each  other. 
The  question  of  whether  the  suppliers  of  data,  the  shippers  and 
carriers,  would  have  to  build  a  separate  system  than  the  ones  they 
otherwise  had  becomes  not  only  an  issue  of  cost  but  reliability. 

I  think  a  lot  of  experience  shows  that  if  you  take  a  system  that 
a  provider  of  data  uses  for  important  things  every  day,  and  use  it 
for  backup,  you  will  get  reUable  data.  If  you  have  him  build  a  sepa- 
rate system  for  backup  only,  you  will  get  a  system  much  less  reli- 
able because  it  is  exercised  and  used  much  less  fi*equently. 

So  I  think  you  could  have  a  central  system,  you  could  have  one 
that  does  employ  the  investments  being  made  in  the  day-to-day 
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systems  of  the  shippers  and  carriers.  And  I  think  it  would  be  of  the 
same  economic  stature  and  cost  as  a  distributed  system.  It  may  not 
be  as  responsive  or  reUable.  That  is  what  I  think  you  have  to  look 
at  rather  than  cost  being  the  driving  issue. 

Mr.  Applegate.  There  are  a  lot  of  different  kinds  of  central  sys- 
tems that  are  out  there  today.  Have  you  looked  into  any  of  the 
kinds  of  systems  that  are  available? 

I  know  we  looked  at  a  lot  of  different  new  technology  just  since 
we  even  got  involved  in  this  thing.  It  just  absolutely  boggles  your 
mind  to  see  the  advances  that  have  been  made  as  compared  to 
when  we  first  started  on  this  idea,  which  seems  very  archaic  by 
comparison.  Today  you  have  all  of  this  available  to  you.  And  I  don't 
know  whether  your  committee  actually  looked  into  the  different 
kinds  of  technology  that  is  available. 

Mr.  Horowitz.  Yes,  we  did,  and  members  of  the  committee,  in- 
cluding myself,  have  spent  their  entire  career  in  information  sys- 
tem technology  and  are  well  aware  of  the  rate  and  the  quantity  of 
the  use  of  this  technology. 

But  I  think — I  will  repeat  the  point  I  made  earlier — a  central 
system  that  is  utilized  for  day-to-day,  ongoing  business  use,  has  a 
reliabiUty  associated  with  an  entire  work  force  depending  on  it  day- 
to-day  for  everyday  use.  And  that  is  somewhat  different  from  some- 
thing that  is  used  sporadically  for  special  events. 

And  so  one  has  to  put  special  care  into  how  you  design  a  system 
to  bring  the  reliability  of  a  special  use  capability  up  to  the  reliabil- 
ity we  are  used  to  in  a  day-to-day,  everyday  system. 

Mr.  Applegate.  When  you  are  talk  about  day-to-day  vis-a-vis  the 
sporadic  use 

Mr.  Horowitz.  The  difference  is,  you  might  have  a  company  that 
has  an  incident  occur  once  every  two  or  three  weeks  or  four  weeks 
involving  the  use  of  tracking  hazardous  materials.  So  the  workers 
who  get  involved  in  doing  that,  and  £ire  the  ones  who  are  expected 
to  put  in  data  and  see  it  all  work,  only  are  tested,  so  to  speak — 
the  suppliers  of  data  are  doing  it  every  day,  but  the  response  to^ 
whether  they  did  it  accurately  or  not  only  happens  on  occasion.  So 
in  that  sense  building  on  databases  that  are  used  regularly  all  the 
time,  you  have  a  greater  chance  of  reliability. 

So  that  is  really  the  only  point.  And  the  system  could  be  central. 
I  don't  mean  to  say  that  it  couldn't  be  central.  But  I  think  the 
choices  have  to  be  compared  to  each  other  as  to  how  centralized 
versus  distributed. 

Mr.  Applegate.  We  were  looking  at  the  idea  of  allowing  them  to 
have  their  own  basic  systems  but  to  interface  with  sort  of  at  least 
some  kind  of  a  central  system.  Do  you  think  that  sounds  like  it 
would  have  any  merit  at  all?  It  sounds  like  what  you  are  sajdng, 
it  has  potential. 

Mr.  Horowitz.  It  has  potential  but  there  are  other  ways  can  you 
do  it.  I  think  you  have  to  look  at  them  in  a  competitive  fashion  and 
see  what  is  best. 

Mr.  Applegate.  Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  The  gentleman  fi*om  Georgia,  Mr.  Collins. 

Mr.  Collins.  Thank  you,  Mr.  Chairman. 
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Mr.  Horowitz,  who  would  enter  the  data  on  a  hazardous  load,  tht 
shipper  or  the  carrier,  as  it  is  loaded,  imder  the  theory  we  are  talk 
mg  about? 

Mr.  Horowitz.  Well,  you  could  imagine  doing  either,  but  w€ 
would  imagine  that  the  carriers  would  do  it,  because  many  of  these 
shipments  have  stop-off  points,  so  they  are  not— it  is  not  as  if  a 
load  of  shipping  goes  from  A  to  B  and  that  is  it.  There  is  A  to  E 
to  C  to  D  and  there  is  drop-off  points.  So  it  is  logical  to  expect  thai 
the  earner  would  in  the  end  be  accountable  for  these  middle  dataj 
entaies,  and  therefore  probably  logical  to  have  them  do  the  start! 
and  finish  as  well. 

Mr.  Collins.  How  about  on  the  unloaded  status,  the  carrier  oeI 
the  recipient? 

Mr.  Horowitz.  We  actually  only  dealt  with  the  subject  of  trackJ 
mg  in  transit,  so  our  study  did  not  look  at  management  of  inven- 
tory and  pre-transport  and  post-transport. 

Mr.  Collins.  I  know  a  lot  of  industry  will  receive  a  cart  load  oi 
material  that  sits  on  the  sidetrack  of  a  week  or  so.  Who  is  going 
to  take  that  material  out  of  the  process? 

Mr.  Horowitz.  That  is  why  I  said  we  beUeve  that  the  person 
domg  the  carrying  would  probably  have  to  make  these  data  entries 
as  they  unload  and  load  things  rather  than  the  recipient  or  the 
suppUer. 

Mr.  Collins.  How  many  loads  of  hazardous  material  do  you  esti- 
mate is  transported  every  24  hours? 

Mr.  Horowitz.  We  have  seen  lots  of  indication  that  uses  the 
number  half  a  milUon  a  day,  and  I  have  seen  nothing  that  one  can 
say  IS  more  reUable  or  less  reUable,  so  that  is  probably  a  good  pee 
point,  half  a  miUion  a  day. 

Mr.  Morris.  The  committee  didn't  verify  that  number. 

Mr.  Collins.  How  much  would  that  be  by  truck? 

Mr.  Horowitz.  A  good  fraction  of  it,  a  large  fraction. 

Mr.  Collins.  And  if  it  was  loaded  and  unloaded  in  a  day,  that 
would  be  twice  that? 

Mr.  Horowitz.  It  might  be  two  or  three— the  500,000  accounted 
for  the  drop-offs  and  pick-ups.  And  I  don't  remember,  but  I  think 
they  talked  about  two  or  three  interim  stops  for  a  good  fraction  of 
the  people  carrying  materials. 

Mr.  Collins.  What  type  of  system  would  it  take  to  see  the  type 
of  data? 

Mr  Horowitz.  The  receiving,  I  don't  think  would  be  the  prob- 
lem. U  is  the  supplying  of  the  information  that  would  be  the  prob- 
lem. You  can  have  many,  many  kinds  of  systems  that  receive  it. 

But  you  could  imagine  a  system  of  having  a  bar  code  reader,  bar 
codes  on  the  shipments,  and  a  transmitter  on  a  vehicle  that  would 
when  the  shipment  was  taken  off  the  vehicle,  look  at  it,  read  it, 
and  it  is  automatically  recorded,  so  that  the  operator  has  a  mini- 
mal responsibility  of  just  bar  code  reading  and  not  be  an  enterer 
of  data. 

You  could  imagine  less  fancy  systems  that  put  more  reUance  on 
the  truck  operator,  like  you  might  have  to  make  data  entry  or  you 
might  have  to  make  a  phone  call.  So  this  is  how  you  would  have 
to  look  at  it.  How  reUable  can  we  make  it,  how  capable  are  the  peo- 
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pie  who  actually  do  the  work  to  do  it,  and  then  compare  it  to  the 
current  system  and  see  how  much  better  it  is. 

Mr.  Collins.  That  is  what  you  folks  see  on  the  railroad? 

Mr.  Horowitz.  Yes,  we  felt  the  railroad  people  have  gotten 
themselves  in  control.  There  would  be  very  Httle  experiment  as  to 
whether  they  can  operate  the  automation.  So  we  would  only  be  fo- 
cusing on  the  emergency  responders. 

Once  we  had  them  well  understood,  we  felt  you  could  then  aug- 
ment to  a  wider  audience  and  bring  in  more  of  these  types  of  confu- 
sion factors  that  I  discussed  with  greater  confidence,  that  you  at 
least  knew  where  you  were  and  how  far  could  you  go  with  what 
level  of  confidence. 

Mr.  Collins.  That  is  all  I  have,  Mr.  Chairman.  Thank  you. 

Mr.  Rahall.  The  gentleman  from  Illinois,  Mr.  Poshard? 

Mr.  Poshard.  Mr.  Horowitz,  you  may  have  answered  this,  I  came 
in  a  httle  late,  I  am  sorry,  but  if  I  were  an  emergency  responder 
to  a  crisis  situation,  hazardous  materials,  what  would  be  some  of 
the  reasons  I  wouldn't  trust  the  information  that  I  am  being  given? 

You  indicated  in  your  testimony  that  many  of  the  emergency  re- 
sponders indicated  they  didn't  trust  information  they  were  given. 
Why  wouldn't  they? 

Mr.  Horowitz.  Well,  for  one,  we  have  seen  data  that  has  been 
collected  by  various  people  that  says  that  if  you  just  spot  check  the 
information  that  is  on  the  manifests  or  on  the  placards,  that  they 
are  in  error  at  fairly  high  rates,  25  percent  in  the  trucks,  10  per- 
cent in  the  rail.  So  there  is  just  that  fact. 

But  in  addition,  there  is  ambiguous  information,  like  if  you  have 
a  mixed  load  of  dangerous  materials,  you  will  get  a  dangerous  sign. 
And  so  there  is  an  ambiguity  as  to  what  that  means. 

In  addition,  the  emergency  responders  have  a  wide  variety  of 
training,  and  many  of  them  are  volunteers,  and  so  just  their  own 
experience  with  chemicals  and  what  could  happen  is  quite  variable. 
So  I  think  a  mixture  of  their  own  knowledge,  the  error  rate  in  the 
system,  the  ambiguity  of  information  in  the  system  leads  to  this 
problem. 

Mr.  Poshard.  In  your  investigation,  did  you  encounter  incidents 
where  there  was  harm  done  to  either  the  emergency  responders 
themselves  or  the  population  around  which  the  spill  took  place,  or 
whatever  it  was? 

Mr.  Horowitz.  May  I  take  a  minute  to  tell  you 

Mr.  Poshard.  Yes,  sir. 

Mr.  Horowitz.  We  looked  at  125  incidents  that  were  called  con- 
sequential. Consequential  meaning  something  happened,  not  death, 
but  injury  or  another  consequence  that  would  be  noticeable,  like 
you  evacuated  a  community.  And  these  were  fi*om  the  National 
Transportation  Safety  Board  or  a  database  in  Califomia  where  the 
responders  send  in  information  when  they  respond  to  a  case. 

And  we  looked  at  them  in  great  depth.  And  we  did  find  that  in 
percentages  of  these  cases,  there  were  issues  associated  with  infor- 
mation. Not  when  the  information  lack  may  have  caused  the  inci- 
dent, there  was  nothing  quite  that  aggravated,  but  where  the  infor- 
mation caused  either  delay  or  uncertainty  that  mattered. 

Mr.  Poshard.  I  know  you  are  recommending  that  the  process 
that  is  developed  here  center  around  regulation  and  training  and 
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that  sort  of  thing,  not  necessarily  in  opposition  to  Congressman  Ap- 
plegate's  plan,  but  in  conjunction  with  it. 

But  I  am  wondering  why,  since  25  percent  of  the  incidents  that 
you  investigated  were  highway  related,  you  are  recommending  that 
we  begin  with  a  rail  study.  Is  that  a  logistical  thing  or  a  manage- 
ment thing,  or  does  it  have  to  do  with  money? 

Mr.  Horowitz.  No,  it  is  really — I  would  consider  it  a  technical 
thing.  That  is,  if  you  are  designing  a  technical  system,  which  is 
what  we  are  talking  about,  you  would  like  to  do  that  with  the 
greatest  gimount  of  control  and  certainty  as  you  start  to  build  it  up, 
and  to  sequence  your  investments  in  it,  in  keeping  with  your  as- 
sured knowledge  or  relatively  assured  knowledge.  And  our  feeling 
was  that  the  r^  system  offered  a  good  what  I  would  call  table  set- 
ter for  how  to  get  systems  started,  and  then  with  great  confidence 
move  into  much  more  complicated  factors  in  designing  a  system. 

Mr.  PoSHARD.  You  could  extrapolate  in  the  rail  process  then  to 
the  highway;  you  wouldn't  be  reinventing  the  wheel  for  the  high- 
way? The  rail  is  more  manageable,  I  understand  that,  but  would 
you  have  to  start  all  over,  then,  if  you  began  a  highway  system? 

Mr.  Horowitz.  I  don't  beheve  so,  and  in  fact  my  feeling  is  that 
the  key  issue  you  would  have  to  deal  with  in  the  highway  is  you 
would  be  integrating  a  diverse  set  of  database  systems  that  people 
already  own,  and  they  are  what  they  are. 

So  one  of  the  problems  of  having  an  approach  which  says  we  will 
integrate  systems  in  place  is  you  don't  have  full  design  flexibility, 
and  the  government  or  whatever  agency  created  the  monitoring 
system  would  have  to  become  an  integrator  of  a  set  of  systems  that 
they  don't  fiiUy  control. 

And  so  there  I  think  we  would  take  a  look  at  how  diverse  these 
systems  are.  I  do  not  know  how  diverse  they  are,  how  compUcated 
the  integration  would  be.  And  I  think  as  Congressman  Applegate 
pointed  out,  as  early  as  possible  provide  some  approach  to  keeping 
it  manageable  before  it  gets  out  of  hand,  but  you  would  have  to 
first  look  at  where  it  stands  to  start  with  before  you  understand 
just  how  complicated  it  is. 

But  my  assumption  is  it  is  still  early  enough  now  that  it  prob- 
ably wouldn't  be  out  of  range,  so  to  speak,  in  that  you  would  have 
to  reinvent  the  wheel  after  you  do  the  first  thing. 

Mr.  PoSHARD.  Twenty-five  percent  highway  and  10  percent  rail 
seems  pretty  significant  to  me,  you  know,  in  terms  of  human  life. 
Under  the  best  circumstances,  would  you  venture  a  guess  as  to  if 
your  committee's  recommendations  or  your  study's  recommenda- 
tions were  undertaken,  what  would  we  draw  that  down  to,  if  the 
process  was  changed  and  was  successful? 

Mr.  Horowitz.  I  looked  at  it  in  a  different  way.  I  looked  at  it 
by  saying,  if  the  automation  system  could  not  improve  it  by  a  factor 
of  10,  the  confidence  of  the  emergency  responders  would  probably 
not  change  enough  to  change  the  way  they  act. 

So  my  feeling  is  that  the  sequential  process  of  evaluation  should 
be  done  to  force  a  factor  of  10  improvement,  so  that  we  can  really 
get  a  confidence  change  and  therefore  a  different  way  in  which  peo- 
ple use  and  operate  the  system.  So  my  feeling  would  be  the  answer 
is  a  factor  of  10  by  design. 

Mr.  POSHARD.  Thank  you,  sir. 
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Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  Thank  you  very  much.  We  appreciate  your  testi- 
mony. 

The  subcommittee  will  now  hear  from  a  series  of  three  panels. 
First  is  composed  of  Mr.  Robert  Messemer,  the  Director  of  Distribu- 
tion, Rhone-Poulenc,  Incorporated,  Shelton,  Connecticut,  and  a 
member  of  the  Distribution  Committee,  Chemical  Manufacturers 
Association,  and  accompanying  him  will  be  Robert  L.  Temper,  Man- 
ager of  Transportation,  Mallinckrodt  Specialty  Chemical  Company, 
Chesterfield,  Missouri,  and  Chairman  of  the  Technical  Regulations 
Committee,  National  Industrial  Transportation  League. 

Gentlemen,  we  welcome  you  to  the  subcommittee.  Your  prepared 
testimony  will  be  made  a  part  of  the  record.  You  are  encouraged 
to  summarize.  You  may  proceed. 

TESTIMONY  OF  ROBERT  MESSEMER,  DIRECTOR  OF  DISTRIBU- 
TION, RHONE-POULENC,  INC.,  SHELTON,  CT,  AND  MEMBER 
OF  THE  DISTRIBUTION  COMMITTEE,  CHEMICAL  MANUFAC- 
TURERS ASSOCIATION;  AND  ROBERT  L.  TEMPER,  MANAGER 
OF  TRANSPORTATION,  MALLINCKRODT  SPECIALTY  CHEMI- 
CAL CO.,  CHESTERFIELD,  MO,  AND  CHAIRMAN,  TECHNICAL 
REGULATIONS  COMMITTEE,  NATIONAL  INDUSTRIAL  TRANS- 
PORTATION LEAGUE 

Mr.  Messemer.  Good  afternoon,  Mr.  Chairman.  I  started  out 
with  good  morning,  but  I  guess  it  is  afternoon. 

I  am  Robert  Messemer,  Director  of  Distribution  and  Purchasing 
for  Rhone-Poulenc  Basic  Chemicals.  Rhone-Poulenc  is  the  U.S.  sub- 
sidiary of  the  French  based  Rhone-Poulenc.  I  am  representing  the 
Chemical  Manufacturers  Association.  CMA  appreciates  the  oppor- 
txmity  to  present  the  chemical  industry's  view  on  reauthorization 
of  the  Hazardous  Materials  Transportation  Act. 

CMA  is  a  nonprofit  trade  association  whose  member  companies 
represent  more  than  90  percent  of  the  productive  capacity  of  basic 
industrial  chemicals  in  the  United  States.  As  major  shippers  of 
hazardous  materials,  CMA  member  companies  are  strongly  com- 
mitted to  the  safe  and  efficient  transportation  of  chemicals. 

The  Hazardous  Materials  Transportation  Uniform  Safety  Act  of 
1990,  which  reauthorized  the  HMTA,  established  an  excellent 
framework  for  strengthening  the  existing  regulations.  The  law  re- 
quires a  consistent  foundation  for  employee  training,  sets  the  stage 
for  improvements  to  the  hazardous  materials  identification  system, 
and  helps  establish  a  system  for  collection  and  disbursement  of 
funds  for  emergency  response  training. 

The  law  also  estabUshes  a  structure  for  States  to  designate  high- 
way routes  and  a  mechanism  for  increasing  consistency  in  State 
registration  and  permiting  programs.  CMA  supports  all  of  those 
provisions  of  HMTUSA. 

Before  Congress  makes  any  revisions  to  the  HMTA,  CMA  be- 
lieves more  time  is  needed  to  complete  implementation  of 
HMTUSA  and  to  evaluate  it.  Therefore,  we  support  the  Chairman's 
bill,  H.R.  2178,  which  is  a  clean  reauthorization  of  HMTA. 

The  HMTUSA  required  DOT  to  contract  with  the  National  Acad- 
emy of  Sciences  for  a  study  on  the  feasibility  and  necessity  of  a 
central  reporting  system  and  a  computerized  telecommunications 


64 

data  center  for  tracking  all  hazardous  materials  shipments.  The 
study  was  recently  completed  and  CMA  generally  concurs  with 
many  of  its  findings. 

As  the  report  says,  a  central  reporting  system  for  all  hazardous 
materials  shipments  would  be  unlikely  to  function  as  intended  or 
to  produce  benefits  sufficient  to  justify  its  cost.  And  DOT  should 
not  attempt  to  implement  such  a  system. 

We  aJso  agree  that  more  aggressive  enforcement,  better  training 
of  responders  and  some  regulatory  changes  might  significantly  re- 
duce any  problems  with  the  existing  communications  system. 

HMTUSA  also  requires  DOT  to  improve  rulemaking  on  improve- 
ments to  the  hazardous  materials  identification  system.  CMA  has 
offered  DOT  several  suggestions  for  improving  the  placarding  sys- 
tem and  we  look  forward  to  completion  of  this  important  rule- 
making. 

CMA  supports  the  training  regulation  promulgated  by  DOT 
which  sets  up  the  consistent  structure  for  estabUshing  necessary 
training  programs.  To  help  companies  train  their  employees,  CMA 
has  developed  training  programs  which  are  available  to  both  mem- 
ber companies  and  the  public. 

CMA  also  supports  the  Federal  registration  program  that  is 
about  to  enter  its  second  year.  We  do,  however,  have  one  concern 
with  the  registration  program.  DOT  has  interpreted  HMTUSA  to 
require  registration  of  foreign  shippers  and  transporters.  CMA  be- 
lieves DOT  has  some  discretion  in  this  area  and  would  like  Con- 
gress to  clarify  its  intent  for  this  provision  of  the  HMTUSA. 

Appropriate  regulations  can  promote  safe  and  efficient  hazardous 
materials  transportation.  But  independent  and  voluntary  industry 
activities  are  also  essential. 

CMA  is  involved  in  many  initiatives  such  as  Responsible  Care, 
a  voluntary  industry  initiative  designed  to  continuously  improve 
performance  in  health,  safety,  transportation  and  environmental 
quality. 

CMA  actively  assists  emergency  responders  by  training  pro- 
grams. Our  lending  library  loans  audio-visual  materials  to  respond- 
ers at  no  charge. 

CMA  is  also  committed  to  assisting  emergency  responders 
through  CHEMTREK  (Chemical  Transportation  Emergency  Cen- 
ter). For  over  20  years,  CHEMTREK  has  provided  a  24-hour  toll- 
free  telephone  service  which  provides  timely  information,  technical 
guid£ince  for  mitigation  of  both  hazardous  and  nonhazardous  mate- 
rials releases.  It  can  also  establish  a  communications  link  between 
the  scene  and  the  shippers  of  the  materials  involved. 

CMA  has  continuously  upgraded  CHEMTREK.  TRANSCAER 
stands  for  Transportation  Community  Awareness  and  Emergency 
Response.  In  this  program,  industry  is  working  with  citizens  to  de- 
velop mutual  understanding  about  the  hazardous  materials  moving 
through  their  communities  and  providing  guidance  and  training  to 
emergency  responders.  TRANSCAER  sponsors  include  CMA  and 
seven  other  trade  associations  and  is  supported  by  the  National 
Governors'  Association. 

HMTA,  as  recently  amended  by  HMTUSA,  addresses  the  key 
areas  affecting  the  safe  transportation  of  hazardous  materials.  But 
several  provisions  are  still  being  implemented.  CMA  beheves  these 
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activities  should  be  allowed  to  progress  while  all  involved  monitor 
their  effectiveness. 

We  recommend  that  Congress  treat  HMTA  as  a  work  in  progress, 
and  reauthorize  the  legislation  without  revision.  The  regulations 
developed  under  HMTUSA  will  enhance  hazardous  materials 
transportation  safety.  But  voluntary  industry  activities  are  also  a 
key  to  success.  These  initiatives,  coupled  with  well-thought-out  reg- 
ulation and  aggressive  enforcement,  will  foster  a  safe  and  efficient 
hazardous  materials  transportation  system. 

In  closing,  I  would  like  to  extend  an  invitation  to  you,  Mr.  Chair- 
man, and  to  Members  of  the  subcommittee  and  staff  to  visit  the 
CHEMTREK  facility  here  in  Washington  to  see  how  it  operates  and 
to  experience  the  value  of  this  important  resource  to  emergency  re- 
sponders. 

Thank  you. 

Mr.  Rahall.  Mr.  Temper? 

Mr.  Temper.  Good  afternoon.  My  name  is  Robert  L.  Temper.  I 
am  Manager  of  Transportation  for  Mallinckrodt  Specialty  Chemical 
Company  in  Chesterfield,  Missouri.  I  appear  today  on  behalf  of  the 
National  Industrial  Transportation  League,  and  serve  as  its  Chair- 
man of  Technical  Regulations  Committee. 

The  Department  of  Transportation's  hazardous  material  func- 
tions are  a  key  element  in  assuring  and  improving  the  safety  of  our 
national  transportation  system,  'ftiis  is  why  the  league  supports 
H.R.  2178,  and  urges  the  Research  and  Special  Programs  Adminis- 
tration be  authorized  to  meet  all  of  its  legal  responsibiUties  for 
HAZMAT  transportation  safety. 

With  respect  to  HMTUSA,  our  experience  with  the  act  has  been 
generally  very  positive.  It  appears  that  the  act  is  creating  the  bal- 
anced environment  we  envisioned.  We  are  especially  pleased  that 
the  National  Academy  of  Sciences'  Transportation  Research  Board 
has  agreed  with  the  league  position  that  a  national  computer  sys- 
tem to  track  the  movement  of  these  commodities  is  not  needed  at 
this  time. 

The  league  supports  the  TRB's  recommendations  including  the 
need  to  assure  that  any  system  is  able  to  accommodate  a  variety 
of  current  and  emerging  technologies  as  well  as  the  funding  of  a 
test  program  or  programs. 

On  the  whole,  HMTUSA  is  too  new  to  warrant  making  substan- 
tial revisions  to  them  at  this  time.  However,  we  do  seek  the  inclu- 
sion of  certain  minor  reforms  to  the  hazardous  materials  require- 
ments so  that  our  goals  of  creating  the  safest  and  most  efficient 
system  are  better  achieved. 

These  minor  mid-course  corrections  were  not  anticipated  when 
the  measure  was  enacted  almost  three  years  ago,  and  addressing 
them  now  would  help  to  ensure  the  continued  smooth  fimctioning 
of  this  important  law.  They  are  attached  our  written  testimony, 
which  has  been  submitted,  as  appendix  A. 

The  first  proposed  change  affects  the  registration  program  and 
involves  a  requirement  that  takes  effect  July  1,  1994.  The  go^  of 
this  change  is  to  ensxire  that  U.S.  exporters,  especially  chemical  ex- 
porters, where  the  U.S.  has  a  favorable  balance  of  trade,  are  not 
unduly  prejudiced  or  penahzed.  It  is  meant  to  prevent  foreign  retal- 
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iation  against  these  companies,  retaliation  which  could  make  U.S. 
products  noncompetitive  in  global  markets. 

The  second  proposed  amendment  affects  the  allocation  of  reg- 
istration funds.  The  league  recommends  that  DOT  be  required  to 
report  to  conditioning  either  annually  or  by  annually  on  the  dis- 
bursements of  the  registration  program's  revenues. 

The  third  reform  involves  the  base  State  registration  program 
approved  last  month  by  the  HMTUSA  Section  22  task  force.  We 
urge  that  Congress  promote  the  implementation  of  these  rec- 
ommendations by  setting  a  deadline  by  which  States  must  adopt 
them,  including  the  development  of  a  base  State  registration  pro- 
gram. This  compUance  date  should  be  after  the  testing  of  the  pilot 
program  recommended  by  Section  22  task  force. 

In  addition,  the  State  would  be  given  transition  assistance,  in- 
cluding funding,  to  help  facilitate  voluntary  compliance  with  the 
program. 

The  last  recommendation  seeks  a  study  by  the  Department  of 
Transportation  on  the  proliferation  in  the  number  of  commodities 
designated  as  hazardous  materials  for  transportation  purposes  and 
recommendations  to  limit  this  growth. 

We  are  deeply  concerned  that  the  HAZMAT  transport  list,  which 
already  numbers  between  33,000  and  36,000  commodities,  could  be 
increased  significantly  by  recent  administrative  actions  aimed  at 
protecting  the  nation's  waterways.  The  recent  RSPA  edible  oils  pro- 
posal is  an  example  of  this  expansion.  We  are  glad  that  in  the  edi- 
ble oils  case,  this  subcommittee  and  the  full  committee  share  our 
concerns  about  this  trend. 

In  conclusion,  the  National  Industrial  Transportation  League 
supports  H.R.  2178.  It  is  a  good  bill,  which  will  give  the  Research 
and  Special  Programs  Administration  the  tools  it  needs  to  carry  out 
its  mandate  over  the  next  four  years. 

We  also  ask  that  it  be  amended  to  include  the  four  points  we 
have  outlined  so  that  HMTUSA  continues  to  provide  the  balanced 
environment  needed  to  assure  that  hazardous  materials  are  trans- 
ported in  the  safest  and  most  efficient  manner  possible. 

On  behalf  of  the  league,  I  appreciate  this  opportunity  to  present 
the  views  of  the  shipper  community,  and  look  forward  to  working 
with  you  and  your  staff  on  this  important  issue.  We  will  both  be 
happy  to  answer  any  questions  at  this  time. 

Mr.  Rahall.  Thank  you  for  your  testimony. 

Mr.  Messemer,  you  indicated  that  pilot  programs  could  prove 
useful.  Do  you  have  any  recommendations  on  how  these  programs 
should  be  implemented,  and  how  funded? 

Mr.  Messemer.  The  National  Academy  of  Science  study  said 
technology  can  be  a  complementary  role  but  not  the  key  role.  We 
heard  this  morning,  in  fact,  from  the  DOT,  about  some  programs 
they  have  in  progress.  The  FRA  program  is  one  in  Houston.  And 
I  think  we  probably  should  try  to  see  how  these  programs  move, 
to  see  what  information  we  can  gather  from  them  before  we  move 
ahead  because  we  are  not  sure  what  kind  of  information  can  be  de- 
veloped out  of  these  programs. 

So  probably  what  is  being  worked  on  now,  we  should  look  at  to 
find  out  what  we  can  gain  from  that,  and  to  use  that  as  a  basis 
to  make  a  decision  to  move  forward. 


67 

Mr.  Rahall.  With  respect  to  the  registration  of  foreign  shippers, 
which  you  discuss  on  pages  3  and  4,  can  you  tell  us  if  any  countries 
impose  similar  fees  on  U.S.  companies? 

Mr.  Messemer.  I  don't  know  of  any  that  are  proposed  right  now, 
but  our  concern  is  that  could  be  a  possibility,  and  it  £dso  could  cre- 
ate a  situation  where  it  would  impede  trade  to  some  extent  in 
terms  of  the  technicality  of  registering  all  around  the  world.  We 
felt  DOT  probably  had  some  discretion  in  interpreting  this  situa- 
tion. 

Mr.  Rahall.  Mr.  Temper,  you  discussed  this  issue  as  well.  You 
propose  that  the  hazardous  materials  registration  program  be  lim- 
ited to  registration  of  those  non-U. S.  shippers  and  carriers  who 
perform  hazardous  materials  operation  within  the  U.S.  This 
amendment  is  intended  to  prevent  foreign  retaliation  against  U.S. 
exporters,  retaliation  which  could,  of  course,  make  our  products 
noncompetitive  in  the  global  marketplace. 

Are  you  aware  of  actual  retaliation  or  threats  from  foreign  gov- 
ernments? 

Mr.  Temper.  No  actual  retaliation,  but  there  are  letters  in  exist- 
ence in  protest  of  this,  as  Mr.  Roberts  said,  that  we  are  aware  of, 
and  I  have  seen  letters  from  the  United  Kingdom,  Germany  and 
Canada  that  have  said  this  is  not  the  place  to  start,  we  don't  want 
to  kick  off  the  football  game  here. 

Mr.  Rahall.  Is  this  a  significant  threat  to  U.S.  chemical  products 
in  the  global  markets? 

Mr.  Temper.  We  believe  it  would  be,  yes,  sir. 

Mr.  Rahall.  Mr.  Collins? 

Mr.  Baker,  do  you  have  any  questions? 

Mr.  Baker.  No,  Mr.  Chairman. 

Mr.  Rahall.  Gentlemen,  thank  you  for  your  testimony. 

Mr.  Messemer.  Thank  you. 

Mr.  Rahall.  Our  next  panel  is  Mr.  Fred  Nesbitt,  Director  of  Gov- 
ernmental Affairs,  International  Association  of  Fire  Fighters,  and 
Mr.  John  F.  MulhoUand,  President,  Source  Data  Network,  Rock- 
ville,  Maryland. 

Gentlemen,  we  welcome  you  to  the  subcommittee.  We  have  copies 
of  your  prepared  testimony  which  will  be  made  a  pgirt  of  the  record 
at  this  point.  You  may  proceed. 

TESTIMONY  OF  FREDERICK  H.  NESBITT,  DIRECTOR  OF  GOV- 
ERNMENTAL AFFAIRS,  INTERNATIONAL  ASSOCIATION  OF 
FIRE  FIGHTERS;  AND  JOHN  F.  MULHOLLAND,  PRESIDENT, 
SOURCE  DATA  NETWORK 

Mr.  Nesbitt.  Good  afternoon,  Mr.  Chairman. 

My  name  is  Fred  Nesbitt  and  I  am  the  Director  of  Governmental 
Affairs  for  the  International  Association  of  Fire  Fighters.  I  am  here 
to  represent  the  views  of  some  200,000  professional  fire  fighters  of 
the  United  States,  and  also  the  views  expressed  today  by  our  state- 
ment are  supported  by  the  Fraternal  Order  of  Police  that  we 
worked  very  closely  with  on  this  issue. 

As  you  know,  fire  fighters  are  the  first  responders  to  virtually  all 
hazardous  materials  incidents  and  we  experience  firsthand  the 
problems  associated  with  inadequate  information  at  the  scene  of 
HAZMAT  incidents,  and  our  members'  lives  are  literally  dependent 
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on  the  effectiveness  of  accurate,  timely  information.  If  the  wrong 
fire  suppression  technique  is  utilized  because  of  inadequate  infor- 
mation, we  don't  measure  oiu*  mistakes  in  terms  of  lost  goods  oi 
vehicles  or  money.  We  measure  it  in  terms  of  lost  lives  and  im- 
paired health. 

Three  years  ago  the  lAFF  and  the  Fraternal  Order  of  Police  and 
the  Teamsters  were  the  primary  organizations  advocating  replacing 
the  antiquated  placard  and  manifest  system  identifying  hazardous 
cargo  with  an  automated  information  system,  and  we  were  able  tc 
generate  over  200  cosponsors  in  the  House  of  Representatives  whc 
supported  this  position.  And  in  the  end,  we  agreed  to  a  study  bj 
the  National  Academy  of  Sciences  and  the  study  was  conducted 
and  it  was  completed  in  April  of  1993. 

There  are  two  primary  findings  of  the  study  we  fully  endorse 
that  support  our  long-standing  position  on  the  issue  of  identifying 
hazardous  cargo.  And  we  want  to  make  sure,  Mr.  Chairman,  thai 
our  testimony  is  understood  that  we  want  to  move  forward  on  this 
issue.  We  want  to  build  on  the  recommendations  of  the  National 
Academy  of  Sciences  and  we  don't  want  to  reargue  the  issues  ol 
past  years. 

The  first  recommendation  of  the  Academy  substantially  supports 
our  contention  that  the  current  placard  and  manifest  system  is  in- 
effective. The  NAS  research  found  that  in  25  percent  of  the  con- 
sequential highway  incidents  and  10  percent  of  consequential  ral 
incidents,  emergency  responders  were  unable  to  obtain  necessar} 
information  in  a  timely  fashion.  This  led  the  NAS  to  conclude  that 
quote,  'The  existing  system  fails  with  some  regularity." 

Unfortiuiately,  there  is  not  good  data  collection  in  this  area,  anc 
we  can  tell  you  from  firsthand  experience  that  these  are  rough  esti 
mates  and  conservative  ones.  And  by  their  very  definition  of  "con 
sequential,"  it  does  not  take  into  consideration  highway  problems 
or  rail  problems  that  we  have  had  where  we  have  had  a  lack  of  in 
formation  but  because  of  the  resourcefiilness  of  the  fire  fighters  oi 
sometimes  maybe  a  little  bit  of  luck,  nothing  serious  happened  anc 
we  didn't  have  to  evacuate  and  there  were  no  injuries.  But  cer 
tainly  the  response  was  delayed  and  it  put  our  people  in  a  risk  sit 
uation  for  some  amount  of  time  until  they  were  able  to  identify 
what  product  they  were  dealing  with.  Without  the  operational  con 
fidence  of  emergency  responders,  no  identification  system  can  fiinc 
tion  effectively. 

In  addition  to  severely  criticizing  the  placard  and  manifest  sys- 
tem, the  NAS  report  does  offer  some  recommendations  for  improv- 
ing it.  We  think  it  would  be  a  mistake  to  assume  that  because 
some  improvements  are  possible  that  the  system  can  be  repaired 
We  would  say  that  in  the  next  few  years  if  there  are  some  modi- 
fications that  would  improve  the  system  during  the  transition  pe- 
riod to  another  type  of  identification  system,  then  by  all  means  let 
us  do  them,  but  do  not  let  such  Band-Aids  detract  us  from  the 
centred  truth  that  the  current  placard  and  manifest  system  is  un- 
workable. 

The  second  major  conclusion  of  the  NAS  study  is  that  there  are 
technologically  advanced  identification  systems  that  would  dra- 
matically improve  the  abiUty  of  fire  fighters  to  identify  hazardous 
cargo.  Such  automated  identification  systems,  as  are  already  in 
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ed for  the  information  needs  of  the  emergency  responders.  Indeed, 
one  of  the  cruel  ironies  of  the  issue  is  that  the  vital  information 
so  elusive  to  emergency  responders  is  readily  available  to  the 
HAZMAT  carriers  and  shippers,  and  in  many  cases  is  a  routine 
part  of  doing  business. 

The  enormous  potential  benefits  of  establishing  a  nationwide 
automated  system  led  the  NAS  to  recommend  that  the  Federal 
Government  immediately  establish  one  or  more  start-up  projects  as 
the  first  step  towards  implementing  a  nationwide  system.  We  fiiUy 
concur  that  any  automated  identification  system  that  replaces  the 
current  one  should  be  thoroughly  tested  and  phased  in. 

We  beUeve  it  is  imperative  that  the  start-up  be  tested  under  a 
variety  of  conditions.  The  NAS  discusses  the  option  beginning  with 
one  or  more  start-up  projects  on  railroads  because  of  the  relative 
ease  of  undertaking  such  a  test.  But  the  issues  surrounding  identi- 
fication of  hazardous  cargo  differ  significantly,  obviously,  fi"om 
mode  to  mode. 

Therefore,  Mr.  Chairman,  we  recommend  that  any  start-up  sys- 
tem include  a  test  of  automated  system  effectiveness  in  responding 
to  hazardous  material  incidents  on  the  nation's  highways.  We  think 
there  should  be  a  rail  test  and  a  highway  test  so  we  can  look  at 
the  various  modes  of  transportation  and  gather  the  data  over  the 
two-year  period. 

We  also  recommend  the  involvement  of  rank-and-file  fire  fighters 
in  the  development  and  testing  of  such  a  system  because  we  think 
it  is  imperative  to  keep  in  mind  who  it  is  that  must  utilize  the  sys- 
tem and  not  to  allow  operational  decisions  be  made  solely  by  com- 
puter technicians  and  ta-ansportation  engineers.  We  stand  ready  to 
assist  DOT  to  facihtate  in  the  improvement  of  such  a  system. 

Finally,  the  NAS  recommends  a  two-year  start-up  project  to  de- 
velop an  automated  system.  We  believe  two  years  is  adequate  time 
to  select  and  get  the  bugs  out  of  a  start-up  identification  system, 
and  we  also  urge  that  the  Congress  grant  the  Department  of 
Transportation  full  authority  to  promptly  mandate  a  nationwide 
automated  identification  system  covering  all  modes  and  carriers  at 
the  conclusion  of  the  two-year  period. 

Technology  is  developing  and  improving  daily,  and  it  is  hard  to 
believe  anyone  would  cling  to  paper  placards  and  manifests  in  the 
day  of  satelUte  communications  and  advanced  computer  technology. 

Let  me  turn  my  attention  to  another  area  that  was  addressed 
briefly  by  the  Academy  but  is  equally  important  to  us,  and  that  is 
certainly  the  area  of  training  and  equipment  for  fire  fighters. 

Let  me  say,  Mr.  Chairman,  that  the  current  HAZMAT  training 
for  a  fire  fighter  is  wholly  inadequate.  We  have  himdreds,  if  not 
thousands  of  fire  departments  across  the  United  States,  both  pro- 
fessional and  volxinteer,  that  are  not  trained  and  not  equipped  to 
respond  to  any  kind  of  HAZMAT  incident.  And  one  I  know  that  you 
would  be  famihar  is  in  Nitro,  West  Virginia,  where  we  have  a  val- 
ley with  chemical  plants;  we  have  transportation  of  chemicals  mov- 
ing through  that  valley,  and  we  have  a  fire  department  of  21  peo- 
ple, Mr.  Chairman,  who  don't  have  the  equipment  and  don't  have 
the  training  to  respond  to  any  kind  of  an  emergency  in  that  situa- 
tion. And  that  is  something  that  really  needs  to  be  corrected. 
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The  HMTUSA  bill  authorizes  a  program  of  emergency  responder 
training.  Unfortunately,  the  program  seemingly  has  been  utihzed 
for  every  purpose  other  than  the  one  for  which  it  was  intended: 
Training  fire  fighters  to  respond  to  hazardous  materials  incidents. 
The  National  Academy  recommended  a  couple  of  suggestions  in 
this  area.  One,  they  recommended  another  government  study  into 
the  problems  of  training  and  the  development  of  a  HAZMAT  train- 
ing curriculum.  Let  me  tell  you  neither  one  is  needed.  There  have 
already  been  extensive  studies  of  HAZMAT  training  programs 
which  are  already  available.  xtt^ott   j      i 

lAFF,  in  conjunction  with  and  imder  a  grant  fi-om  NIOSH,  devel- 
oped a  HAZMAT  training  program  which  has  already  been  for- 
mally recognized  by  the  U.S.  Fire  Administration  and  is  currently 
in  use  by  Federal  Government  agencies,  all  50  States,  and  several 
foreign  countries. 

There  is  simply  no  need  for  further  studies  or  curriculum  devel- 
opment. We  need  money  now  to  begin  training  the  people  with  the 
curriculum  that  has  been  developed.  So  rather  than  devote  time 
and  energy  and  money  for  fiuther  government  studies  and  curricu- 
Ivim  development  which  we  could  do  forever,  we  recommend  that 
the  resources  go  toward  actual  training  of  fire  fighters  and  other 
emergency  responders. 

Specifically,  Mr.  Chairman,  we  urge  that  direct  grants  be  avail- 
able imder  HMTUSA  to  nonprofit  organizations  for  the  exclusive 
purpose  of  conducting  hazardous  materials  response  training  to  fire 
fighters  and  other  emergency  responders. 

Mr.  Chairman,  HMTUSA  made  great  strides  toward  creating  a 
unified  national  system  of  regulating  the  transportation  of  hazard- 
ous materials.  And  today  you  have  an  opportunity  to  complete  the 
work  begun  in  1990  by  ensuring  that  emergency  responders  have 
the  information  and  the  training  and  the  equipment  necessary  tc 
ftiUy  respond  to  all  hazardous  materials  incidents. 

We  reahze  that  hazardous  materials  will  travel  across  the  coun 
try  by  rail,  by  truck,  by  boat  and  by  plane,  and  we  think  that  i1 
can  be  done  safely  if  the  emergency  responders  are  trained 
equipped,  and  most  importantly,  have  accurate  timely  informatior 
when  an  accident  occurs  so  that  they  can  respond. 

We  look  forward  to  working  with  you  in  the  coming  months  tc 
achieve  this  goal.  We  thank  you  for  this  opportunity  to  present  oui 
views  and  would  be  happy  to  answer  any  questions  you  may  have 
Mr.  Rahall.  Mr.  MuUiolland. 

Mr.  MULHOLLAND.  Good  afternoon.  My  name  is  John  MulhoUand 
I  am  President  of  Source  Data  Network,  the  company  which  devel 
oped  the  Computerized  Telecommunication  Central  Reporting  anc 
Data  System,  known  as  the  system. 

Mr.  Chairman,  I  very  much  appreciate  this  opportunity  to  appeal 
before  you  and  Members  of  this  committee.  In  doing  so,  I  express 
my  support  of  the  reauthorization  of  the  Hazardous  Materials 
Transportation  Act,  and  urge  that  specific  language  be  included  tc 
mandate  the  implementation  of  the  system. 

Others  may  testify  to  the  fact  that  no  such  system  presently  ex 
ists  in  a  satisfactory  or  operational  form,  and  may  quote  fi-om  th( 
recently  released  Special  Report  239  of  the  National  Academy  o 
Sciences'  Transportation  Research  Board  to  support  this  position 
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Mr.  Chairman,  I  am  here  to  tell  you  that  this  is  definitely  not  the 
case. 

In  my  extended  testimony  and  accompanying  material,  I  clarify 
£ind  rectify  the  many  false  assumptions,  conclusions  and  in  lieu  of 
a  better  word,  the  erroneous  interpretations  presented  by  the  TRB 
in  that  report. 

Source  Data  Network,  utilizing  the  finest  brains  in  the  computer 
telecommunication  industry,  including  Dr.  Paul  Fingerman  of  the 
Boeing  Company,  whose  main  forte  is  putting  men  and  equipment 
on  the  moon,  and  Dr.  Milt  Zohn  of  the  Martin  Marietta  Company 
became  the  creator  of  the  system  back  in  1983.  This  system  was 
the  primary  subject  of  S.R.  239. 

Yet,  for  reasons  unknown  to  us,  SDN  was  not  asked  to  appear 
before  the  TRB.  Only  when  communication  was  initiated  by  us 
with  the  staff  of  TRB  was  an  invitation  to  appear  extended.  Why 
no  mention  of  my  testimony  or  the  SDN  system  was  made  in  the 
report  is  a  matter  of  no  small  conjecture  on  our  part. 

Public  law  93-633,  Section  102  states  that  the  purpose  of  the 
Transportation  Act  of  1974  is  to  protect  the  nation  adequately 
against  the  risks  to  life  and  property  which  are  inherent  in  the 
transportation  of  hazardous  materials  in  commerce. 

Section  109(d)(2)  stresses  that  the  Secretary  shall  establish  and 
m£iintain  a  central  reporting  system  and  data  center,  and  I  reaf- 
firm this  term,  "A,"  so  as  to  be  able  to  provide  the  law  enforcement 
fire  fighting  personnel  of  communities  and  other  interested  persons 
and  government  officers  with  technical  and  other  information  and 
advice  for  meeting  emergencies  connected  with  the  transportation 
of  hazardous  materials. 

In  essence  S.R.  239  does  not  dispute  the  need  for  modem  tech- 
nology, but  Section  4  of  the  report  explores  the  possibility  of  the 
chemical  industry  and  its  surrogates  developing  a  system,  which 
like  the  present  ineffective  one  would  be  completely  under  the  con- 
trol and  not  of  its  own  money  but  hundreds  of  millions  of  tax  dol- 
lars in  R&D.  In  so  doing,  the  report  all  but  ignores  the  availability 
of  the  state-of-the-art  system  which  already  exists. 

Specifically  S.R.  239  suggests  that  $300  million  should  be  made 
available  to  fund  a  two-year  study  to  develop  a  system  which  would 
do  what  the  Source  Data  Network  System  was  ready  to  do  10  years 
ago.  When  life  and  property  are  still  unprotected  and  the  lives  of 
fire  fighters  and  other  emergency  response  personnel  are  in  con- 
stant jeopardy,  as  those  brave  men  in  Kansas  city  who  lost  their 
lives  in  1988  because  of  10  years  of  inaction,  fiirther  delay  in 
adopting  an  effective  reporting  system  is  simply  not  acceptable. 

The  Source  Data  Network  System  was  developed  in  the  private 
sector  with  private  funds,  therefore  making  unnecessary  the  need 
for  Federal  dollars  as  suggested  in  S.R.  239  to  reinvent  which  has 
already  been  accomplished  and  proven. 

The  SDN  system  will  function  with  industry  user  fees  on  a  per 
manifest  basis  and  therefore  does  not  require  Federal  fimds  to  op- 
erate. Adoption  of  this  system  will  result  in  the  savings  of  $12.2 
biUion  annually  to  the  industry. 

Additionally,  it  is  set  up  to  provide  a  trust  fund  through  which 
millions  of  dollars  will  flow  to  39,000  commimities  to  train,  equip, 
and  purchase  the  appropriate  telecommunication  equipment  and  to 
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provide  funding  to  governors  of  States  in  order  to  comply  with  the 
requirements  of  SARA  Title  III,  which  is  currently  unfunded. 

With  the  implementation  of  the  system,  the  National  Response 
Center  becomes  a  viable  organization  as  was  intended  by  imder 
CERCLA  by  being  able  to  interface  with  FEMA,  the  Army  Corps 
of  Engineers,  and  other  Federal  authorities  with  State,  county,  and 
local  response  facilities  as  well  as  military  commands  in  the  case 
of  catastrophic  natural  disasters  such  as  Hurricane  Andrew.  SDN 
is  truly  the  missing  link  which  can  bring  the  Federal  disaster  re- 
sponse mechanism  into  its  maximum  potential  in  full  compliance 
with  all  Federal  law,  including  HMTS,  CERCLA  and  SARA  Title 
III. 

My  written  testimony  contains  a  more  detailed  look  at  the  SDN 
system,  its  history,  and  a  detailed  critique  of  S.R.  239. 

In  conclusion,  I  respectfully  request  that  this  committee  consider 
mandating  the  use  of  proven,  present  technology  which  meets  the 
letter  as  well  as  the  spirit  of  pubhc  law  and  congressional  intent 
expressed  over  the  past  19  years.  This  country  and  emergency  re- 
sponse workers  have  waited  too  long. 

At  this  time,  I  woiild  answer  any  questions  that  you  may 
present.  Thank  you. 

Mr.  Rahall,  Thank  you,  gentlemen. 

Fred,  let  me  begin  by  asking  you  several  questions.  In  your  testi- 
mony, you  stress  that  a  major  failing  of  the  current  system,  the 
placard  manifest  system,  is  the  limited  confidence  that  emergency 
responders  have  in  their  accuracy. 

Why  do  you  have  greater  confidence  in  the  information  that  ship- 
pers would  provide  to  an  automated  system  than  the  information 
they  currently  supply  via  the  placard  manifest  and  emergency  re- 
sponse system? 

Mr.  Nesbitt.  NAS  have  recommended  a  system  that  the  informa- 
tion going  in  would  be  accurate  and  tested.  We  think  it  would  be 
more  accurate  only  because  in  our  current  experience,  we  come  on 
an  HAZMAT  incident,  for  example,  a  truck,  either  the  placards  are 
missing,  nothing  there  to  identify  it,  or  the  truck  has  rolled  down 
over  a  hillside,  it  is  burning,  you  can't  get  the  information.  We  are 
expected  to  go  into  an  incident,  perhaps  into  the  cab  of  a  truck  that 
is  burning  or  has  something  that  is  leaking,  to  try  to  get  informa- 
tion, and  our  experience  is  the  information  is  not  there  or  it  is  inac- 
curate and  we  don't  trust  the  information. 

Now,  we  would  not  immediately  have  more  trust  in  a  computer 
system  if  you  said,  Well,  we  are  going  to  have  a  computer  system 
this  morning  and  it  is  going  to  start  working  at  2  o'clock  today,  and 
will  you  trust  it  at  2  o'clock?  The  answer  is  no,  we  won't  trust  it 
at  2  o'clock.  But  based  on  experience  and  working  out  the  bugs  and 
use  of  the  system,  we  would  learn  to  trust  the  system.  We  think 
there  would  be  more  trust,  a  better  kind  of  system  in  terms  of  the 
identification  and  readily  available  information  to  us  that  our  peo- 
ple could  obtain  from  a  distance. 

I  mean  I  think  that  is  one  of  the  key  factors.  You  know,  with  the 
placard  now  as  you  are  driving  down  the  highway,  I  am  sure  you've 
seen  a  placard  on  the  vehicles.  One  of  the  placards  says  "hazard- 
ous." That  doesn't  tell  us  what  is  in  there,  other  than,  "If  it  tips 
over,  be  real  careful."  Certainly  if  it  is  nighttime  and  raining,  the 
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truck  drives  down  over  a  hillside  and  it  may  be  smoldering  and  we 
can't  see  a  placard;  they  expect  a  fire  fighter  to  go  down  over  that 
hillside,  crawl  in  the  cab  and  hopefully  find  a  manifest  in  the  glove 
box  to  tell  us  what  is  in  there.  Lots  of  times  we  don't  find  the  mani- 
fest or  it  isn't  the  accurate  one.  We  think  there  has  to  be  a  better 
way  of  doing  it. 

Mr.  Rahall.  Why  do  you  believe  then  that  shippers'  and  carriers' 
compliance  with  hazardous  communication  requirements  would  be 
better  with  an  automated  identification  system  than  the  current 
system? 

Mr.  Nesbitt.  We  think  there  could  be  better  means  of  enforce- 
ment, I  think  is  one  possibility  from  the  law  enforcement  point  of 
view  that  they  could  do  more  checking.  You  wouldn't  have  the  ca- 
pability of  someone  removing  a  placard.  I  think  you  would  have 
less  opportunity  for  mistakes  in  that  particular  sense  and  you 
would  certainly  have  more  enforcement  with  it. 

Today  enforcement  is  very  difficult.  If  you  talk  to  the  State  police 
or  the  people  who  have  to  enforce  this,  particularly  if  it  is  a  mixed 
load,  they  look  at  the  placard,  they  open  the  back  of  a  truck  and 
they  look  in,  but  they  are  not  sure  what  is  in  that  particular  vehi- 
cle. No,  enforcement  is  a  very  difficult  situation. 

Mr.  Rahall.  Let  me  ask  you  one  final  question.  How  would  you 
suggest  that  pilot  program  be  implemented  in  the  trucking  indus- 
try, and  do  you  have  any  estimate  as  to  how  much  such  a  program 
would  cost  and  how  we  could  fund  that  program? 

Mr.  Nesbitt.  I  can  answer  two  of  the  three.  Well,  first  of  all,  we 
think  it  is  essential  to  have  one  in  the  trucking  industry  because 
the  fi"equency  of  accidents  is  more  and  we  have  more  problems  in 
trucking  because  while  in  rail  certainly  you  have  more  bulk  ship- 
ments, in  trucking  you  have  more  mixed  load  which  gives  us  cer- 
tainly a  greater  problem. 

There  are  a  number  of  trucking  companies  that  are  highly  com- 
puterized right  now  and  they  do  it  certainly  for  tracking  of  their 
goods  for  inventory  control,  tracking  where  their  vehicles  are.  And 
it  is  not  unusual  for  a  trucking  company  to  say  to  us,  Well,  gee, 
we  know  what  is  in  the  truck  and  we  know  where  it  is.  My  problem 
is,  representing  emergency  responders,  we  don't  know  what  is  in 
that  truck  when  it  is  tipped  over  or  involved  in  a  wreck. 

We  certainly  want  to  do  a  pilot  project  with  a  trucking  company 
that  has  akeady  a  computer  system  in  place  and  it  is  already  cur- 
rently monitoring  this,  entering  the  data,  tracking  it  so  we  can 
then  see  how  we  could  fit  into  that  system  and  get  the  information 
and  utiUze  it. 

Paying  for  the  start-up  project  would  either  be  congressional  ap- 
propriation, hopefully  we  go  down  the  road  and  develop  a  nation- 
wide system  whatever  costs  would  be  affiliated  with  a  nationwide 
system.  I  think  the  most  logical  way  would  be  doing  a  user  fee  on 
the  shippers  to  pay  for  such  a  system. 

I  don't  know  what  kind  of  system  we  are  talking  about,  but  cer- 
tainly I  think  the  point  is  in  rail  and  trucking  now  the  responsible 
ones  are  already  doing  this.  The  problem  we  have  in  their  system, 
we  don't  know  what  it  is. 

We  heard  one  of  the  people  from  the  railroad  company  who  is  a 
safety  person  say  when  there  is  a  train  wreck  involving  hazardous 
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materials,  he  gets  a  call  at  home,  he  gets  a  computer  printout  at 
home.  He  grabs  his  gear  and  goes.  When  he  goes  out  the  front  door, 
he  pulls  out  a  computer  sheet  that  tells  him  exactly  what  is  in  that 
train  and  the  lineup  of  that  train  and  he  gets  everything  he  needs 
to  deal  with  when  he  goes  to  that  site. 

All  I  am  saying  is,  as  fire  fighters  we  would  like  to  have  that  in- 
formation. And  the  trucking  companies  who  know  what  is  in  a  par- 
ticular truck,  where  it  is,  where  it  is  located,  their  tracking  for  in- 
ventory and  business  purposes,  we  would  like  to  know  that  when 
there  is  an  accident  involving  a  vehicle. 

Mr.  Rahall.  Thank  you,  Fred. 

Mr.  Mulholland,  one  criticism  of  the  current  hazardous  material 
identification  system  is  some  shippers  or  carriers  fail  to  provide 
proper  placards  or  hazardous  communication  information.  Because 
of  this  failure  to  provide  accurate  hazardous  communication  infor- 
mation, emergency  responders  do  not  have  confidence  in  the  plac- 
ards and  shipping  papers.  How  does  your  system  address  these 
concerns? 

Mr.  Mulholland.  As  demonstrated  for  the  National  Academy,  I 
showed  them  a  25-minute  VHS  presentation  of  our  system  in  oper- 
ation, and  how  the  information  put  into  the  system  has  a  series  of 
cross  checks  for  identification  and  verification  of  every  piece  of  data 
that  is  entered  on  the  Universal  Manifest  Form.  Any  false  or  erro- 
neous data  will  not  be  accepted  by  the  system  until  corrected  or 
cancelled.  The  UN/NA  system  of  identification  is  utiUzed  to  eUmi- 
nate  any  possibility  of  spelling  or  product  identification  errors  (Now 
required  by  federal  law  RCRA).  In  conjunction  with  this  cross 
check  procedure,  the  computer  generates,  at  random,  a  unique 
manifest  number  known  only  to  that  one  particular  manifest. 
When  certified  correct,  the  manifest  is  entered  in  the  current  data 
files  of  the  mainframe  computer  to  remain  until  closed  out  upon 
reaching  its  final  destination.  This  informawtion  is  immediately 
available  to  emergency  responders  in  the  field  on  a  need  know 
basis,  at  any  location  in  the  country.  When  the  emergency  re- 
sponder  accesses  tiie  mainframe  computer,  he  notes  the  vmique 
number  certifying  a  correct  manifest,  the  heizardous  materials  in- 
volved and  activities  the  data  base  that  tells  him  how  and  what  to 
do  about  the  HM  at  the  incident  site.  The  scene  commander  can 
request  the  demographics  of  the  area  for  fiill  data  as  to  who  and 
how  to  evacuate.  When  the  generator  enters  a  product  that  is 
spelled  in-correctly,  the  system  will  not  accept  it  until  corrected.  If 
it  is  on  a  carrier  that  does  not  have  a  proper  DOT  ID  number,  it 
will  not  accept  it,  nor  when  the  generator  or  receiver  enter  false 
identification  numbers  will  they  be  accepted.  Only  certified  correct 
manifests  will  be  accepted  by  the  system. 

In  answer  to  your  question  concerning  the  placards,  the  biggest 
fallacy  is  the  lack  of  a  system  that  verifies  and  certifies  that  the 
placard  is  correct  on  initial  placement  and  remains  that  way  until 
reaching  its  destination.  Anyone  can  hang,  or  change  a  placard  at 
any  time  depending  on  the  circumstances.  Case  in  point,  truckers 
have  changed  placards  rather  than  wsiit  or  use  the  detour,  in  order 
to  use  the  tunnel  going  into  Pittsburgh,  Pa.  The  solution  to  waiting 
is  "flip  the  Placard"  and  drive  on.  This  is  the  plague  for  fire  fight- 
ers. 
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Mr.  Rahall.  Earlier  you  heard  Congressman  Applegate  raised 
the  need  to  estabhsh  guidelines  for  information  and  tracking  sys- 
tems so  that  companies  can  develop  their  individual  systems  while 
also  interfacing  with  the  large  network  of  systems.  From  your 
viewpoint  as  a  system  designer,  would  you  share  with  us  your 
thoughts  on  such  guidelines? 

Mr.  MULHOLLAND.  Surely.  The  HMTA  of  1974,  clearly  states  "A 
central  reporting  and  dawta  center  .  .  .",  meaning  singular,  so 
that  those  who  need  know  definitive  information  have  one  place  to 
search  for  the  information  required.  Not  multiple  systems.  Track- 
ing of  general  carriers  are  of  little  value  to  emergency  responders 
and  used  for  internal  management  information  only.  The  imme- 
diate questions  of  first  responders  are:  what  is  the  cargo;  how  do 
we  handle  the  hazarous  materials;  who,  how  and  where  do  we 
evacuate  should  the  incident  require  evacuation  and,  most  impor- 
tant of  all,  how  do  we  communicate  this  definitive  information  to 
any  given  location?  Source  Data  Network  is  the  only  system  capa- 
ble of  answering  thse  questions  today,  and  through  the  use  of 
CELLPLEXUS,  can  access  any  data  base  anywhere  in  the  world 
from  the  accident  site.  A  single  rail  car  number  in  a  train  makeup 
allows  the  SDN  system  to  give  the  first  responder  £ill  the  hazard- 
ous materials  and  their  location  on  the  total  train  with  all  nec- 
essary back  up  information.  Tracking  means  little  or  nothing  when 
the  train  blows  up,  for  we  can  tell  where  the  accident  is  by  the 
flames  and  smoke  and  the  carnage  that  follows.  The  question  is 
what  was  the  material  that  caused  the  incident,  how  do  we  handle 
it,  and  do  we  need  to  evacuate?  Tracking  in  this  capacity  is  a  joke. 

Roughly  two  months  ago,  a  tractor  trailer,  in  a  secured  convoy 
and  being  tracked  by  the  GPS  system,  jack  knifed  in  New  Mexico 
and  it  took  three  and  one  half  hours  to  determine  its  cargo  which 
was  said  to  be  detonators  for  nuclear  weapons.  Had  the  SDN  sys- 
tem been  operational,  aU  data  would  have  been  known  within  sec- 
onds of  the  incident,  the  area  secured  and  cordoned  off  in  a  radius 
of  two  to  three  miles.  Yes,  our  system  can  provide  tracking  of  the 
most  sophisticated  nature. 

Telecommunications  is  vital  for  the  transmission  and  recovery  of 
intelligent  information  in  the  most  remote  of  areas  regardless  of 
weathr  conditions.  Without  this  capabihty,  as  is  contained  in 
CELLPLEXUS,  emergency  response  comes  to  a  halt. 

Mr.  Rahall.  Do  you  know  if  there  are  other  existing  tech- 
nologies, other  than  yours,  of  course,  that  are  capable  of  providing 
the  type  of  information  collection  system  that  you  beheve  is  essen- 
tial? 

Mr.  MULHOLLAND.  I  can  best  answer  that  question  in  this  man- 
ner. Recently  the  Army  Material  Command  put  out  an  RFI  seeking 
supphers  of  general  purpose  automated  hazardous  waste/hazardous 
materials  tracking  and  reporting  systems  etc.  I  was  informed  we 
were  the  only  respondent;  however  there  were  many  seeking  TAX 
DOLLARS  for  R&D  in  the  hopes  of  developing  such  systems  as  is 
the  case  before  you.  Based  on  Special  Report  239,  neither  the  Na- 
tional Academy,  CMA  nor  their  surrogates  have  a  clue  as  to  how 
to  accomplish  the  fact. 

Mr.  Rahall.  Thank  you. 
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Does  the  gentleman  from  South  Carolina,  Mr.  Clybum,  have  any 
questions? 

Mr.  Clyburn.  No. 

Mr.  Rahall.  The  gentleman  from  Georgia,  Mr.  Collins? 

Mr.  Collins.  I  don't  have  any  right  now. 

Mr.  Rahall.  Mr.  Baker,  the  gentleman  from  California? 

Mr.  Baker.  No. 

Mr.  Rahall.  No  questions. 

Thank  you,  gentlemen. 

Mr.  Rahall.  Our  next  panel,  Timothy  P.  Lynch,  Vice  President, 
Legislative  Affairs,  American  Trucking  Association,  £ind  Clifford  J. 
Harvison,  President,  National  Tank  Truck  Carriers,  Incorporated. 

Before  the  panel  begins,  Tim,  I  notice  that  you  have  been  back 
there  leaning  on  that  fiber  drum  all  morning. 

TESTIMONY  OF  TIMOTHY  P.  LYNCH,  VICE  PRESIDENT,  LEGIS- 
LATIVE AFFAIRS,  AMERICAN  TRUCKING  ASSOCIATIONS;  AND 
CLIFFORD  J.  HARVISON,  PRESIDENT,  NATIONAL  TANK 
TRUCK  CARRIERS,  INC. 

Mr.  Lynch.  You  just  stole  my  first  joke  line.  I  was  going  to  offer 
that  I  had  been  leaning  on  that  most  of  the  morning.  It  seemed 
pretty  sturdy  to  me. 

I  would  also  note,  Mr.  Chairman,  I  have  probably  been  in  this 
committee  room  about  a  hundred  times  and  I  think  this  is  the  first 
time  I  have  had  a  seat  in  the  room. 

I  am  Tim  Lynch,  Vice  President  of  Legislative  Affairs  with  ATA. 
I  welcome  the  opportunity  to  present  the  Association's  testimony 
concerning  the  trucking  industry's  perspective  on  the  reauthoriza- 
tion of  the  Hazardous  Materials  Transportation  Act. 

ATA,  the  nation's  trade  association  of  the  trucking  industry,  rep- 
resents every  type  and  class  of  motor  carrier  in  our  nation,  for  hire 
and  private,  regulated  and  exempt,  through  its  51  affiliated  State 
trucking  associations,  organizations,  conferences,  and  several  thou- 
sand individual  motor  carriers. 

The  trucking  industry  is  composed  of  more  than  260,000  firms 
and  accounts  for  77  percent  of  all  freight  transportation  revenues 
in  this  country.  The  pubhc  and  the  American  economy  depend  on 
truck  transportation  to  provide  the  goods,  services  and  materials 
that  move  America. 

Let  me  first  start  by  commending  the  leadership  of  the  House 
Public  Works  Committee  for  its  continuing  commitment  to  promot- 
ing the  safe  and  efficient  movement  of  hazardous  materials.  While 
certainly  not  as  trendy  as  some  of  the  other  issues  on  the  congres- 
sional agenda,  it  is  nonetheless  an  important  issue  for  carriers, 
shippers,  the  public,  and  those  emergency  responders  serving  the 
public. 

Hazardous  material  is  a  term  of  art  and  includes  a  broad  spec- 
trum of  products  from  terms  the  public  would  think  of  hazardous, 
such  as  gasoline  to  consumer  products,  such  as  lighter  fluid  and 
charcoal.  The  safe  transportation  of  hazardous  materials  is  vital  to 
the  public  safety  and  economy  of  the  country. 

We  fully  support  the  legislation  that  reauthorizes  the  Hazardous 
Materials  Transportation  Act  and  the  commitment  it  represents  for 
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a  continuing  strong  Federal  role  in  governing  the  regulatory  as- 
pects of  the  transportation  of  hazardous  materials. 

I  would  like  to  take  this  opportunity  to  point  out  a  number  of 
areas  of  special  concern  to  the  motor  carrier  industry  regarding  the 
safe  and  efficient  movement  of  hazardous  materials  the  subcommit- 
tee should  consider  as  it  reauthorizes  the  progreun. 

First,  registration  and  fees.  The  1990  amendment  to  the  Hazard- 
ous Materials  Transportation  Act  required  that  motor  carriers  and 
shippers  engaged  in  the  transportation  of  hazardous  materials  reg- 
ister with  the  Department  of  Transportation.  The  registration  and 
fee  program  is  now  in  place  with  registrants  paying  an  annual  fee 
of  $300.  The  monies  generated  by  this  regulation  program  are  used 
to  fund  a  public  sector  grant  program  created  to  increase  the  effec- 
tiveness of  State  and  local  heizardous  materials  emergency  and 
planning  programs. 

Title  49  of  the  act  prohibits  imposition  by  the  States  of  hazard- 
ous transportation  fees  which  are  not  equitable  or  which  are  not 
used  for  purposes  related  to  the  transportation  of  hazardous  mate- 
rials. Unfortiuiately,  this  has  not  deterred  the  States  from  impos- 
ing State  fees  on  motor  carriers  transporting  hazardous  materials, 
and  some  of  these  fees  are  becoming  a  real  concern  to  the  carriers. 
The  proliferation  of  State  and  local  hazardous  materials  fees  is  a 
growing  and  serious  problem  for  the  trucking  industry. 

Consequently,  we  would  urge  the  subcommittee  to  carefully  re- 
view the  growth  of  duplicative  hazardous  materials  fee  by  the 
States  and  locaUties.  We  would  further  suggest  that  the  sub- 
committee give  consideration  to  precluding  States  from  assessing 
fees  as  a  condition  for  accepting  Federal  funds. 

Number  two,  tracking  of  hazardous  material  movements.  The 
motor  carrier  industry  was  pleased  to  see  that  the  National  Acad- 
emy of  Sciences'  study  recommended  against  the  establishment  of 
a  national  database  for  the  tracking  of  hazardous  materials. 

We  agree  with  the  National  Academy  of  Sciences'  conclusion  that 
a  national  central  reporting  system  as  originally  proposed,  quote, 
would  be  unlikely  to  function  as  intended  or  to  produce  benefits 
sufficient  to  justify  its  costs. 

Issue  number  three,  separation  and  segregation  of  hazardous 
materials  in  transit.  The  Research  and  Special  Programs  Adminis- 
tration has  issued  new  regulations  for  the  segregation  for  land 
transportation  of  hazardous  materials  which  are  scheduled  for  im- 
plementation on  October  1,  1993.  The  proposed  new  rules  will  in- 
crease incompatible  combinations  without  any  safety  justification 
from  DOT  and  create  unnecessary  delays  in  transportation  with  as- 
sociated costs  of  $118  miUion  per  year. 

For  example,  13  new  restrictions  will  no  longer  allow  hazardous 
materials  to  move  in  less-than-truckload  movements  with  other 
hazardous  materials.  A  newly  imposed  restriction  is  that  of  corro- 
sive liquids  and  fiammable  gas.  These  products  have  been  trans- 
ported frequently  in  the  same  vehicle  without  restriction  in  a  safe 
and  incident-free  mEioner. 

These  rules  were  published  in  December  of  1991  and  we  have 
been  unable  to  get  the  Department  of  Transportation  to  act  on  our 
concerns.  We  urge  the  subcommittee  to  encourage  DOT  to  act  on 
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our  four-month-old  petition  to  modify  the  separation  and  segrega- 
tion rules. 

Finally,  Mr.  Chairman,  since  the  early  1980s,  State  and  local 
governments  have  been  increasingly  concerned  about  the  transpor- 
tation of  hazardous  materials.  However  well  intentioned,  much  of 
this  has  been  based  more  on  perception  than  fact  or  simply  a  lack 
of  familiarity  on  the  part  of  the  States  or  locahties  with  the  Federal 
program. 

Regardless  of  the  particular  form  a  State  or  local  law  might  take 
or  the  good  intentions  of  a  State  or  locality  to  increase  the  safety 
of  its  citizens  to  the  extent  that  such  unique  State  and  local  laws 
may  diminish  the  risk  in  one  area,  it  has  often  occurred  at  the  ex- 
pense of  the  citizens  in  other  States  and  locahties. 

For  example,  imder  Federal  law  as  it  existed  prior  to  the  1990 
amendments,  one  jurisdiction  at  one  time  required  trucks  to  be 
painted  special  colors  based  on  the  hazardous  materials  being 
transported.  This  marking  system  was  not  nationally  uniform  and 
interfered  with  interstate  commerce.  We  would  therefore  rec- 
ommend that  as  you  consider  the  reauthorization  process,  you  not 
reduce  the  uniformity  provisions  now  contained  in  current  law. 

In  closing,  I  wish  to  assure  you  of  ATA's  continued  commitment 
to  the  safe  transportation  of  hazardous  materials  on  our  nation's 
highways.  We  offer  our  support  to  the  passage  of  the  reauthoriza- 
tion of  the  Hazardous  Material  Transportation  Act,  and  I  would  be 
pleased  to  answer  any  questions  you  may  have. 

Mr.  Rahall.  Thank  you. 

Mr.  Harvison. 

Mr.  Harvison.  Thank  you,  Mr.  Chairman.  And  good  afternoon 
and  thank  ;;ou  for  the  opportunity  to  testify  in  support  of  the  reau- 
thorization of  the  Hazardous  Materials  Transportation  Uniform 
Safety  Act,  or  better  known  as  HMTUSA. 

My  name  is  Cliff  Harvison.  I  am  President  of  National  Tank 
Truck  Carriers,  Incorporated,  a  trade  association  the  members  of 
which  are  extensively  involved  in  the  transportation  of  hazardous 
materials,  hazardous  substances  and  hazardous  wastes  throughout 
the  Continental  United  States. 

Just  about  three  years  ago,  the  Congress  led  by  this  committee 
concluded  £in  extensive  reevaluation  and  restructuring  of  the  na- 
tion's laws  and  regulations  dealing  with  HAZMAT  transportation 
by  passing  HMTUSA.  That  important  legislation  focused  on  three 
critical  elements  of  considerable  importance  to  the  tank  truck  car- 
rier and  my  membership. 

Number  one  is  it  redefined  and  clarified  the  regulatory  roles  of 
the  Federal  Grovemment  versus  those  of  States  Eind  local  jurisdic- 
tions. 

Number  two,  it  provided  resources  and  programs  to  train  emer- 
gency response  personnel  who  are  at  risk  at  the  scene  of  an  acci- 
dent or  incident. 

And  number  three,  it  directed  the  Secretary  of  Transportation  to 
implement  a  registration  and/or  permitting  program  which  will 
eventually  enhance  both  compliance  and  enforcement. 

Simply  stated,  Mr.  Chairman,  the  members  of  NTTC  supported 
those  objectives  in  1990  and  we  see  no  reason  for  the  Congress  to 
alter  the  present  course. 
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Importantly  one  must  note  that  Congress  did  not  pass  HMTUSA 
in  a  vacuum.  For  instance,  the  imiformity  and  safety  mandates  of 
HMTUSA  blend  well  with  prior  congressional  actions  dealing  with 
such  entities  as  the  commercial  driver  hcenses  and  mandatory  drug 
and  alcohol  testing  which  impact  all  operators  of  trucks  regsirdless 
of  the  nature  of  the  cargo. 

Perhaps  the  only  gUtch  we  see  on  the  horizon,  and  as  a  matter 
we  trust  will  be  reviewed  by  this  committee,  concerns  fees  for  State 
HAZMAT  carrier  registration  programs. 

Presently,  HMTUSA  has  created  a  Federal  ongoing  registration 
program  for  shippers  and  carriers  of  hazardous  materials.  The  an- 
nual registration  fee  is  currently  set  at  $300.  At  the  same  time, 
HMTUSA  permits  individual  States  to  levy  fees  on  those  same  car- 
riers and  shippers.  Basically  the  proceeds  from  both  fees  were  to 
be  directed  to  the  enhancement  of  training  and  the  enforcement  at 
the  State  and  local  levels  of  government  of  hazardous  materials 
regulations. 

We  have  no  problem  with  the  concepts  involved.  However,  we  do 
believe  that  some  States  might  be  tempted  to  impose  fee  levels  so 
high  as  to  defeat  the  basic  purposes  of  HMTUSA  and/or  simply  be- 
come another  revenue  raiser.  The  current  statutory  language  prop- 
erly places  no  dollar  cap  on  the  level  of  State  fees.  By  the  s£mie 
token,  the  only  test  that  a  State  must  meet  is  a  showing  that  the 
fee  is  equitable  and  that  it  is  related  to  the  transportation  of  haz- 
ardous materials.  So  therefore  I  beUeve  the  potential  for  abuse  is 
obvious. 

Mr.  Chairman,  we  respectfully  ask  that  this  committee  and  the 
Congress  amend  HMTUSA  to  require  those  States  which  choose  to 
levy  HAZMAT  registration  fees  to  at  the  very  least  pubhcly  disclose 
the  financial  basis  of  any  registration  fee.  This  should  enable  inter- 
ested parties  to  assure  that  State  HAZMAT  fees  are  set  according 
to  congressional  guidelines  without  imposing  burdens  on  State  offi- 
cials and  administrators. 

Again,  Mr.  Chairman,  I  thank  the  committee  for  the  opportunity 
to  testify  this  afternoon  in  support  of  reauthorization  with  minor 
clarifying  amendments,  and  like  Mr.  Lynch,  I  will  attempt  to  re- 
spond to  any  questions. 

Mr.  Rahall.  Thank  you,  gentlemen. 

Both  of  you  express  grave  concerns  about  the  proliferation  of 
State  registration  fees.  Since  1990,  has  there  been  a  change  in  the 
number  of  States  levying  fees  and  the  amount  of  those  fees? 

Mr.  Lynch.  Mr.  Chairman,  I  am  not  sure  to  what  extent  the 
number  has  changed.  I  believe  that  approximately  27  jurisdictions 
now  assess  those  typ)es  of  fees.  I  think  our  concern  is  that  over  time 
those  fees  get  worked  into  the  general  revenue  base  and  that  as 
they  proliferate,  it  will  be  just  that  much  more  difficult  to  try  and 
control  those  costs. 

Mr.  Harvison.  I  would  agree,  Mr.  Chairman.  We  find  that  the 
fees  are  becoming  a  httle  bit  more  diverse  in  their  application. 

For  instance,  there  are  a  number  of  States  which  for  years  did 
have  hazardous  materials  registration  fees.  We  are  finding  a  pro- 
liferation of  such  fee  concepts  at  levels  of  government  below  the 
States  such  as  certain  cities  and  other  types  of  municipalities. 
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There  has  been  a  diversity  of  creation  and  application  of  fees 
within  the  family  of  HAZMAT,  and  I  realize  that  is  probably  an 
oxymoron.  But,  for  instance,  there  are  many  communities  which 
would  impose  fees  just  for  the  transportation  of  hazardous  waste 
versus  fees  for  the  overall  transportation  of  hazardous  materials, 
and  many  people  consider  that  hazardous  waste  transportation  al- 
though it  is  dramatically  different  or  oftentimes  dramatically  dif- 
ferent, really  a  subset. 

So  again,  Tim  is  correct.  We  are  finding  a  proliferation  of  fees  on 
the  one  hand  and  we  are  finding  them  more  pinpointed  on  the 
other. 

Mr.  Rahall.  Can  you  give  us  examples  of  representative  fees 
that  are  assessed  by  the  States,  what  those  amounts  are,  or  if  you 
don't  have  them,  provide  them  for  the  record? 

Mr.  Harvison.  We  would  be  happy  to  provide  them  for  the 
record. 

[The  information  received  from  Mr.  Harvison  follows:] 
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National  Tank  Truck  Carriers,  inc. 


??OOMILl  ROAD  •ALEXANDRIA,  VA  22314  4677 
PHONE    703/838  1960 -FAX    703/684  5753 


June  18,  1993 


Mr.  Jack  Fryer 

Subcommittee  on  Surface  Transportation 

Committee  on  Public  Works  &  Transportation 

United  States  House  of  Representatives 

Room  B-376  RHOB 

Washington,  DC  20515 


Dear  Mr.  Fryer: 

During  the  recently  completed  hearings  on  reauthorization  of  the 
Hazardous  Materials  Transportation  Uniform  Safety  Act,  I  was 
asked  by  Chairman  Rahall  to  provide,  for  the  record,  "examples 
of  representative  fees"  assessed  against  motor  carriers  for  the 
transportation  of  hazardous  materials  (by  state  and  local 
governments ) . 

It  is  my  understanding  that  such  a  basic  listing  (which  I  would 

have  provided)  has  already  been  given  to  the  Committee  staff  by 

Ms.  Cynthia  Hilton  of  the  Chemical  Waste  Transportation 
Institute. 

In  addition  to  that  list,  please  note  that  I  have  been  advised, 
most  recently,  that  so-called  "hazmat  fee  requirements"  have 
been  imposed  by  the  State  of  Colorado  ($50/carrier  for  the 
transportation  of  hazardous  wastes);  the  City  of  Cleveland,  Ohio 
($50/carrier/year  for  all  hazardous  materials  in  placarded 
quantities);  and,  the  City  of  Laredo,  Texas  ($500 /terminal /year 
for  all  hazardous  materials). 

Mr.  Fryer,  I  hope  this  material  is  responsive  to  the  Chairman's 
request. 
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Mr.  Rahall.  Witnesses  today  will  suggest  that  more  than  one 
pilot  project  should  be  instituted  for  establishing  a  database  for 
ta-acking  shipments  of  hazardous  materials.  Have  any  motor  car- 
riers stepped  forward  to  voliinteer  for  such  a  project? 

Mr.  Lynch.  I  don't  think,  Mr.  Chairman,  any  motor  carriers  have 
stepped  forward,  but  I  don't  think  the  details  of  the  pilot  program 
have  been  sufficiently  worked  out  to  the  extent  that  a  motor  carrier 
or  motor  carriers  have  been  asked  to  participate  in  that. 

I  think  one  of  the  things  to  keep  in  mind  is  that  there  are  nu- 
merous carriers  in  the  field  that  have  fairly  sophisticated  tracking 
systems.  I  don't  think  you  have  to  go  much  further  than  looking 
at  their  own  marketing  materials  to  indicate  that  that  is  a  major 
issue  for  carriers  in  marketing  themselves  to  the  public  and  to 
shippers. 

The  question  I  think  becomes,  to  what  extent  do  those  programs 
that  can  track  hazardous  materials  as  well  as  all  other  commod- 
ities, would  they  fit  in  with  the  type  of  system  that  has  been  pro- 
posed in  the  past? 

I  can  envision  a  whole  gamut  of  different  types  of  pilot  projects. 
You  can  look  at  a  single  lane  of  traffic.  You  can  look  at  an  individ- 
ual carrier.  You  can  look  at  types  of  commodities.  And  until  those 
things  have  really  been  put  out  on  the  table,  I  think  we  would  be 
hard  pressed  to  go  to  any  of  our  carrier  members  and  say.  Would 
you  be  willing  to  participate  in  this. 

I  think  the  short  answer  is,  they  would  be  willing  to  cooperate 
as  much  as  possible,  but  to  say  actually,  Yes,  we  would  do  that, 
they  would  have  to  see  what  is  entailed  in  that  kind  of  system. 

Mr.  Harvison.  Mr.  Chairman,  the  devil  is  sometimes  in  the  de- 
tails, to  elaborate  on  this  situation.  Before  we  get  into  pilot  pro- 
grams, I  have  been  rather  distressed  this  morning  to  review  some 
of  the  testimony  and  hear  some  of  the  testimony. 

There  has  been  one  major  area  that  has  been  completely  avoided 
in  terms  of  the  context  of  the  computerized  central  system  or  call 
it  what  you  will.  Everybody  seems  to  be  focusing  on  the  carrier  in 
terms  of  whether  how  many  trucking  companies  you  want  in  or 
how  many  railroads. 

Mr.  Nesbitt,  who  just  left  the  podiimi,  noted  that  really  what  the 
fire  fighter  wants  to  know  is  what  bad  can  happen.  So  if  I  am  a 
tank  truck  carrier,  as  an  example,  and  I  am  transporting  chemical 
dimethyl-whatever  and  I  have  an  accident  and  a  fire  fighter  pulls 
up  to  the  scene  and  I  tell  them  that  dimethyl-X  is  in  the  truck,  that 
really  doesn't  help  him.  What  the  fire  fighter  wants  to  know  is. 
Can  I  put  water  on  it  or  not?  That  is  usually  his  most  available 
weapon.  Do  I  have  to  wear  protective  clothing?  Do  I  have  to  wear 
a  Scott  air  pack?  Am  I  going  to  get  cancer  if  I  touch  it  or  ingest, 
or  what  have  you? 

The  railroads  and  trucking  companies  just  don't  have  this  kind 
of  information.  So,  with  all  due  respect,  in  discussing — and  I  was 
very,  very  disappointed  in  the  TRB  report  that  it  did  not  elaborate 
on  this  subject.  Before  we  discuss  pilot  projects,  we  have  to  really 
define  what  information  is  to  be  at  the  scene.  And  secondly,  we 
have  to  go  to  the  source  of  that  information,  and  the  source  of  that 
information  nobody  talks  about,  and  that  is  the  manufacturer  of 
the  product. 
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The  chemical  manufacturer  or  the  shipper,  often  erroneously  re- 
ferred to  as  the  generator,  is  the  entity  that  knows  what  hazards 
that  commodity  presents  to  an  emergency  responder  and  nobody 
throughout  this  entire  discourse  has  talked  about  the  role  of  the 
manufacturer.  That  manufacturer  alone  can  provide  that  informa- 
tion. 

And  so  we  start  talking  about,  well,  we  are  going  to  put  two 
major  truck  lines  over  one  railroad  or  seven  railroads,  it  is  immate- 
rial. It  is  how  many  shippers  are  going  to  be  able  to  or  willing  to 
provide  the  information  that  the  first  responder  must  have. 

So  this  is  a  very,  very  detailed  and  very,  very  complex  pilot  pro- 
gram and  one  of  the  critical  areas  of  information,  and  I  think  to 
me  and  I  think  to  the  emergency  responders,  the  most  critical  ele- 
ment of  information  hasn't  even  been  discussed  yet. 

Mr.  Rahall,  I  was  going  to  ask  you  all  if  you  might  recruit  some 
volimteers  for  us,  but  I  see  that  might  be  pretty  difficult. 

Do  you  have  any  idea  of  what  the  costs  of  these  pilot  programs 
may  be? 

Mr.  Lynch.  Again,  I  think  part  of  that  answer  would  have  to  be 
what  it  is  that  either  this  committee  or  DOT  may  want  to  look  at. 
For  a  carrier  that  currently  has  a  fairly  sophisticated  tracking  sys- 
tem, I  suspect  the  cost  would  be  somewhat  held  down  because  they 
had  such  a  system  but  that  may  not  be  really  reflective  necessarily 
of  the  industry  at  large. 

If  you  went  to  a  carrier  that  did  not  have  that  kind  of  a  system, 
you  would  probably  be  looking  at  a  lot  of  up  fi*ont  costs  just  to  get 
their  internal  tracking  systems  up  to  a  level  that  you  would  want 
to  measure. 

So  the  short  answer  is,  I  don't  think  we  have  had  any  estimate 
of  that.  Are  you  aware? 

Mr.  Harvison.  I  am  not  aware.  A  lot  of  it  is  going  to  depend  on 
the  system,  the  reUability  of  the  system.  For  instance.  We  have  a 
number  of  carriers  right  now  in  HAZMAT  that  are  dealing  with 
satellite  tracking  and  it  is  a  great  system.  Again,  it  can  tell  you 
what  product  is  there  but  the  systems  we  have  right  now  cannot 
tell  you  what — you  know,  whether  you  must  put  on  a  Scott  air 
pack.  Don't  put  it  in  water  or  what  have  you.  That  is  the  entire 
purpose  of  the  DOT  emergency  response  system  and  the  emergency 
response  guidebook,  and  for  all  its  weaknesses,  it  is  about  the  best 
game  in  town  right  now. 

Other  problems  we  have  had,  for  instance,  if  you  are  in  a  situa- 
tion where  your  truck  is  on  satellite  and  your  truck  loses  Une  of 
sight  with  the  satelUte,  you  have  no  communications  whatsoever. 
So  you  can  have  a  truck,  for  instance,  that  is  sitting  underneath 
an  underpass  at  a  stop  light  with  absolutely  nothing  bad  going  on 
and  as  far  as  the  satellite  is  concerned,  the  truck  is  lost. 

We  have  had  situations  where  vehicles  with  satelUte  communica- 
tions have  overturned  and  agsiin  the  antenna  lost  line  of  sight  with 
the  satellite.  As  far  as  the  system  is  concerned,  the  truck  is  lost. 

There  are  just  a  myriad  of  problems  that  have  to  be  analyzed  or 
first  approached,  and  secondly,  analyzed  and  dealt  with  in  a  real- 
time basis  before  we  can  go  along  this  track. 

Mr.  Rahall.  Well,  based  on  the  NAS  recommendations,  based  on 
comments  coming  fi*om  the  witness  table  today  and  from  Members 
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of  this  committee,  it  seems  that  this  is  a  direction  in  which  we  are 
headed  toward  a  hmited  prototjrpe  project. 

So  I  would  ask  if  you  gentlemen  would  continue  to  work  with  us 
and  perhaps  we  can  come  up  with  a  framework  that  we  can  design 
and  state  more  specifically  what  we  are  after  and  help  us  develop 
such  prototypes. 

Mr.  Harvison.  Absolutely,  Mr.  Chairman. 

Mr.  Lynch.  I  think  as  Cliff  has  probably  indicated,  once  we  know 
what  the  goals  are,  what  we  are  trying  to  achieve,  I  think  a  lot  of 
the  other  things  can  sort  of  fall  down  from  there. 

Mr.  Rahall.  All  right.  I  have  no  further  questions.  Thank  you. 

The  gentleman  from  Georgia,  Mr.  Collins. 

Mr.  Collins.  I  am  fine,  sir. 

Mr.  Rahall.  The  gentleman  fi*om  South  Carolina,  Mr.  Clybum. 

Mr.  Clyburn.  No,  thank  you. 

Mr.  Rahall.  The  gentleman  fi-om  California,  Mr.  Baker. 

Mr.  Baker.  Let  me  add  one  comment,  Mr.  Chairman. 

I  think  you  are  on  the  right  track.  If  technologically  we  are  going 
to  be  moving  toward  satellite  communication  and  so  forth,  it  would 
be  nice  to  have  a  study  that  the  truckers  willfully  participated  in. 
I  think  as  the  carrot  we  can  offer  to  remove  some  of  the  onerous 
paperwork  we  have  heaved  on  these  people  in  exchange  for  becom- 
ing more  modem  so  perhaps  we — ^you  folks  in  industry  ought  to 
look  at  the  menu  of  regulations  that  we  have  imposed  upon  you 
and  then  trade  that  off  versus  subject  of  the  stuc^,  and  let's  see 
if  we  can't  modernize  and  become  more  competitive. 

Everybody  complains  about  all  the  Mexican  shippers  are  going  to 
take  us  over  and  we  are  not  going  to  be  able  to  compete.  How  about 
the  Canadian  shippers  and  the  others  as  we  continue  to  have  one 
more  regulation  on  the  back,  one  more  straw  on  the  camel.  So 
there  is  room  here  I  think  to  improve  the  trucking  industry  with 
our  joint  cooperation. 

Mr.  Lynch.  I  think  we  can  provide  a  Ust  of  those  regulations  for 
the  record. 

Mr.  Rahall.  Thank  you,  gentlemen. 

[The  information  received  fi*om  Mr.  Lynch  follows:] 
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Overregulation   "Horror  Stories" 


ENVIRONMENTAL 

1)   Treating  Antifreeze  Like  Arsenic:   Impractical  Spill  Reporting 
Requirements 

Regulation 

Environmental  Protection  Agency  (EPA)  spill  reporting 
requirements  under  the  Comprehensive  Emergency  Response, 
Compensation,  and  Liability  Act  (CERCLA  or  Superfund) ,  require 
companies  to  report  any  spill  of  ethylene  glycol  (antifreeze)  above 
1  pound  (1  pint),  to  federal,  state  and  local  agencies.  A 
telephone  report  must  be  made  immediately  and  a  written  report  must 
be  filed  within  30  days.  Antifreeze  is  a  low-risk  chemical  found 
in  every  motor  vehicle  and  every  household. 

Why  is  it  a  problem? 

Such  reporting  requirements  are  unworkable.  Every  time  a 
vehicle  radiator  overheats  or  a  radiator  hose  breaks,  or  if  a 
radiator  is  ruptured  in  an  accident,  a  spill  would  have  to  be 
called  in  to  3  agencies  and  a  follow-up  report  filed. 

Solution 

EPA  should  establish  a  higher  (1000  pound)  reporting  threshold 
for  low-risk,  commonplace  chemicals  such  as  ethylene  glycol.  There 
is  no  need  to  treat  antifreeze  like  arsenic. 


2)   Redundant  Reporting  Requirements  £or  Underground  Fuel  Tanks 

Recmlation 

All  facilities  which  store  fuel  in  underground  storage  tanks 
(USTs)  are  required  to  file  an  annual  notice  with  the  appropriate 
state  and/or  local  planning  districts  in  accordance  with  EPA's  SARA 
Title  III  regulations  (40  CFR  Par  370) .  EPA  and  state  regulatory 
agencies  also  require  reporting  and  notification  of  underground 
storage  tanks  under  40  CFR  Part  280. 

Why  is  it  a  problem? 

This  double  notification  is  a  needless  waste  of  resources  and 
time,  both  for  the  government  who  administers  these  programs  and 
for  the  regulated  community  required  to  comply  with  these 
requirements.  This  redundant  reporting  serves  no  real  benefit  to 
emergency  responders  or  the  community  since  fuel  storage  and 
dispensing  is  a  commonly  recognized  activity.  Information  obtained 
from  the  registration  process  can  easily  fulfill  the  emergency 
planning  needs  of  the  community.  EPA  estimates  there  are 
approximately  1.8  million  registered  USTs,  the  majority  of  which 
would  be  subject  to  reporting  requirements  and  registration 
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requirements . 

Solution 

EPA  should  allow  the  state  UST  registration  process  to  satisfy 
the  SARA  Title  III  requirements.  The  requirement  for  reporting 
fuel  storage  under  SARA  Title  III  is  duplicative  and  should  be 
deleted. 


3)  Needless  Spill  Control  Plans 

Regulation 

Trucking  company  facilities  with  certain  fuel  storage 
characteristics  are  required  by  EPA  to  prepare  and  update  Spill 
Pollution  Prevention  Control  and  Countermeasure  (SPCC)  plans  every 
three  years.  EPA' s  comprehensive  underground  storage  tank  (UST) 
regulations  (40  CFR  Part  280) ,  which  cover  tank  integrity,  testing 
and  spill  prevention  now  cover  an  ever  broader  range  of  areas  to 
prevent  and  control  releases  of  petroleum  products  from  fuel 
storage  systems . 

Why  is  it  a  problem? 

The  new  state  and  federal  UST  regulations  makes  the  SPCC 
planning  requirements  an  expensive  and  outdated  regulatory 
formality,  since  the  UST  regulations  cover  everything  and  more  than 
the  SPCC  plans. 

Solution 

Facilities  covered  by  the  UST  regulations  should  be  exempt 
from  SPCC  planning  requirements. 

4)  Air  Conditioning  Maintenance  Certification  Requirements 

Regulation 

EPA  now  requires  anyone  performing  maintenance  on  motor 
vehicle  air  conditioners  to  be  "trained  and  certified"  and  to  use 
approved  recycling  equipment.  Training  and  certification 
requirements  favor  commercial  testing  programs  with  unusual 
standards  including  open  book  testing  and  use  of  independent 
testing  authority  and  the  issuance  of  a  special  registration 
number . 

Why  is  it  a  problem? 

Mechanics  do  not  need  to  be  certified  and  registered  to 
successfully  perform  maintenance  on  air  conditioners  in  an 
environmentally  acceptable  manner.  Mechanics  who  perform 
maintenance  on  other  more  complex  vehicle  components  have  done  so 
successfully  for  years  without  mandatory  training  and  certification 
requirements  imposed  by  a  federal  agency. 

Solution 

EPA  should  reduce  unnecessary  compliance  costs  by  eliminating 
the   certification   requirements,   while   maintaining   voluntary 
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training  requirements.  EPA  also  should  delete  the  provision  on 
third-party  testing  and  the  requirement  that  unique  certification 
numbers  be  issued. 

HAZARDOUS  MATERIALS 

5)  Clean-up  Costa  £or  Hazardous  Materials  Spills 

Regulation 

Motor  Carriers  are  faced  with  paying  tremendous  costs  for  the 
clean-up  of  a  spilled  hazardous  material  by  state  and  local 
environmental  departments. 

Why  is  it  a  problem? 

Over  the  past  several  years  motor  carriers  have  been  billed  by 
state  and  local  agencies  for  responding  to  hazardous  materials 
spills.  Often,  because  of  mutual  assistance  agreements  between 
jurisdictions,  several  emergency  response  agencies  respond  to  even 
the  smallest  of  spills.  As  a  result,  carriers  may  be  billed  by 
multiple  agencies  for  cleaning  of  emergency  response  gear  and  a 
myriad  of  other  expenses,  from  food  to  the  purchase  of  T-shirts. 
Many  times,  even  though  the  motor  carrier  has  a  contract  with  a 
hazardous  waste  clean-up  company,  the  responding  agencies  will 
disallow  their  use  and  call  a  "certified"  hazardous  waste  team  of 
their  choice.  These  companies  often  bill  the  motor  carrier  for 
hotel  accommodations,  meals  and  overtime  compensation  that  mount 
up  while  waiting  for  the  word  from  emergency  responders  that  it  is 
safe  to  go  into  the  site. 

Solution 

This  problem  most  readily  can  be  resolved  at  the  state  level 
but  USDOT  should  develop  guidelines  of  ways  for  state  and  local 
governments  to  minimize  costs.  However,  the  possibility  of  a 
federal  legislative  solution  should  be  explored. 

6)  Separation  and  Segregation  of  Hazardous  Materials 

Recrulation 

New  regulations  by  Research  and  Special  Programs 
Administration  (RSPA)  of  DOT  will  impose  restrictions  on  the 
separation  and  segregation  of  hazardous  materials.  The  regulations 
will  be  costly  to  implement  with  no  apparent  increase  in  safety. 

Why  is  it  a  problem? 

RSPA' s  new  requirements  will  be  imposed  for  the  separation  and 
segregation  of  hazardous  materials  in  transportation.  The  new 
rules  increase  the  number  of  commodities  and  their  combinations 
affected  by  separation  and/or  segregation  requirements,  without  any 
documentation  that  these  changes  are  required  too  improve  safety. 
For  example,  the  regulations  require  that  certain  materials  must  be 
maintained  at  a  distance  of  4  feet  in  all  directions  and  at  a 
height  of  3.9  inches  off  the  floor,  or  in  a  manner  that  will 
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prevent  commingling  of  product  in  the  event  of  an  incident  during 
handling  normally  incident  to  transportation.  4  feet  and  3.9 
inches  are  the  measurements  of  a  standard  pallet,  but  have  no 
relationship  to  safety  in  cargo  loading.  Using  these  measurements 
as  a  standard  will  cause  problems  for  less-than-truckload  motor 
carriers  who  would  be  required  to  maintain  distances  that  have  no 
relationship  to  safety  concerns.  Also,  proper  blocking  and  bracing 
of  products  cannot  be  achieved  because  these  measurements  will 
produce  empty  space  in  the  cargo  area.  Loads  will  have  to  be 
divided,  adding  expense  to  the  transportation  of  products  that  have 
travelled  together  without  incident  over  the  last  20  years.  Other 
logistical  problems  regarding  the  movement  of  freight  across  the 
loading  dock  are  caused  by  these  restrictions  as  well. 

Solution 

These  regulations  should  be  replaced  by  a  more  rational 
scheme,  based  on  a  performance  standard,  that  will  allow  better  use 
of  cargo  space.  ATA  has  petitioned  RSPA  to  implement  a  changed 
system,  but  RSPA  has  thus  far  failed  to  act  on  the  petition.  This 
means  that  RSPA's  existing  rules  will  become  effective  October  1, 
1993. 

DRUG  TESTING 

7)   Toothless  Drug  Testing  Rules 

Regulation 

USDOT  requires  trucking  companies  to  conduct  comprehensive, 
expensive  drug  testing  of  drivers.  However,  if  the  company  detects 
a  drug  user,  USDOT  forbids  the  company  from  disclosing  the  results 
to  anyone  unless  the  driver  gives  written  consent . 

Why  is  it  a  problem? 

This  makes  a  mockery  of  the  drug  testing  program  because  a 
drug  user  who  is  detected  and  leaves  the  company  can  walk  into 
another  trucking  company  and  get  a  job.  All  he/she  has  to  do  to 
pass  the  pre-employment  drug  test  at  the  new  job  is  to  stay  "clean" 
for  48  hours.  The  person  can  then  drive  a  truck  until  he/she  is 
caught  again.  The  person  can  do  this  forever  and  never  needs  to 
show  any  kind  of  rehabilitation. 

In  some  transportation  industries,  the  loss  of  one's  job  can 
be  a  stigma.  However,  in  parts  of  the  trucking  industry,  annual 
driver  turnover  exceeds  100%.  There  is  no  stigma  from  changing 
jobs. 

Solution 

USDOT' s  rules  should  require  the  prior  employer  to  disclose 
any  positive  drug  test  results  during  the  previous  three  years. 
This  could  be  accomplished  by  federal  legislation,  as  well.  See 
Attachment  A. 
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8)   Reduce  Random  and  Periodic  Testing 

Regulation 

USDOT  requires  trucking  companies  to  randomly  test  50%  of 
their  drivers. 

Why  is  it  a  problem? 

After  empirical  testing,  there  is  no  significant  difference  in 
the  rate  of  positive  tested  drivers  at  a  50%  and  25%  random  testing 
rate.  DOT'S  regulations  for  its  own  employees,  which  include  air 
traffic  controllers,  currently  recjuire  random  testing  at  the  25% 
rate.  Reducing  the  random  rate  to  25%  would  save  the  trucking 
industry  over  $72  million,  while  not  having  a  negative  impact  on 
safety. 

Solution 

USDOT  should  reduce  the  random  testing  rate  to  no  more  than 
25%.  For  carriers  who  demonstrate  an  extremely  low  positive  test 
rate  and  do  not  have  an  unsatisfactory  safety  rating,  the  testing 
rate  should  be  at  10%. 
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Attachment  A 

March  1,  1993 
THE  COMMERCIAL  DRIVER  DISCLOSORE  AMENDMENT 

1  Section  12020(a)  of  the  Commercial  Motor  Vehicle  Safety  Act 

2  of  1986  (49  U.S.C.  App .  2717(a))  is  amended  by  adding  at  the  end 

3  thereof  the  following: 

4  The  Secretary  shall,  within  one  year  of  the  date  of 

5  enactment  of  this  amendment,  adopt  final  regulations  that 

6  require  a  potential  employer  to  request,  and  prior  employers 

7  to  provide,  any  test  information  for  a  potential  new 

8  employee  that  determined  the  employee  used  alcohol  or  a 

9  controlled  substance  in  violation  of  law  or  Federal 

10  regulation  within  the  previous  three  years.   The  regulations 

11  shall  provide  the  potential  employee  with  an  opportunity  to 

12  provide  further  relevant  information  about  the  test  to  the 

13  potential  employer. 

DISCUSSION 

Under  current  and  proposed  USDOT  regulations,  a  motor 
carrier  cannot  obtain  positive  drug  or  alcohol  test  results  of  an 
applicant  for  employment  unless  the  applicant  gives  his  prior 
written  permission.   This  creates  a  serious  safety  problem, 
because  a  driver  with  an  abuse  problem  who  is  detected  at  one 
company  can  move  to  a  new  company  without  fear  of  disclosure. 
The  public  on  our  highways  deserves  better. 

This  amendment  would  require  potential  employers  to  request, 
and  prior  employers  to  provide,  positive  drug  and  alcohol  tests 
within  the  last  three  years.   This  requirement  would  apply  only 
to  drivers  of  commercial  motor  vehicles.   These  vehicles 
generally  weigh  more  than  26,000  pounds  or  transport  more  than  15 
passengers.   Under  existing  section  12019,  "employer"  is  defined 
to  mean  only  a  trucking  company  and  "employee"  includes  a  driver 
who  is  an  owner-operator  or  independent  contractor. 

The  driver  is  already  comprehensively  protected  from 
inaccurate  tests  under  the  existing  drug  and  alcohol  testing 
rules.   Furthermore,  alcohol  and  rehabilitated  drug  users  are 
protected  from  job  discrimination  by  the  Americans  with 
Disabilities  Act.   This  amendment  would  give  the  employee  a 
further  right  to  explain  the  circumstances  of  the  positive  test 
to  the  potential  employer. 
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Mr.  Harvtson.  Thank  you,  Mr.  Chairman. 

Mr.  Lynch.  Thank  you,  sir. 

Mr.  Rahall.  Our  final  panel  is  composed  of  Stephen  C.  Hansen, 
the  President  of  Heritage  Transport,  Indianapolis,  Indiana,  and 
Chairman  of  the  Chemical  Waste  Transportation  Institute,  accom- 
panied by  Cynthia  Hilton,  manager.  Chemical  Waste  Transpor- 
tation Institute,  and  J.  Randy  Kelley,  Division  Vice  President, 
Sonoco  Products  Company,  Semibulk  Packaging  Division,  Harts- 
ville,  South  Carolina. 

TESTIMONY  OF  STEPHEN  C.  HANSEN,  PRESmENT,  HERITAGE 
TRANSPORT,  AND  CHAIRMAN  OF  CHEMICAL  WASTE  TRANS- 
PORTATION  INSTITUTE,  ACCOMPANIED  BY  CYNTHIA  HIL- 
TON, MANAGER,  CHEMICAL  WASTE  TRANSPORTATION  INSTI- 
TUTE; AND  J.  RANDY  KELLEY,  DIVISION  VICE  PRESIDENT, 
SONOCO  PRODUCTS  CO.,  SEMIBULK  PACKAGING  DIVISION, 
ACCOMPANIED  BY  GORDON  W.  ROSSEAU,  PACKAGING  ADVI- 
SOR 

Mr.  Hansen.  My  name  is  Stephen  C.  Hansen.  I  am  President  of 
Heritage  Transport  and  the  Chairman  of  the  Chemical  Waste 
Transportation  Institute. 

Mr.  Chairman,  Members  of  the  subcommittee,  C5mthia  Hilton  is 
also  with  me.  She  is  a  manager  for  the  Chemical  Waste  Transpor- 
tation Institute.  And  my  son  Jordan  is  also  with  me  today. 

I  commend  the  Members  of  the  subcommittee  that  crafted  the 
legislation  we  know  as  HMTUSA.  The  overall  fi-amework  of  this  act 
is  sound  but  there  are  some  refinements  that  could  improve  the  ef- 
ficacy of  the  act. 

Also,  our  institute  supports  the  timing  of  the  reauthorization  of 
the  HMTA  as  proposed  in  H.R.  2178.  This  time  frame  coincides 
with  the  anticipated  rulemaking  that  will  implement  the  uniform 
and  reciprocal  State  hazardous  materials  registration  and  permit- 
ting programs  and  procedures  authorized  by  Section  22  of 
HMTUSA. 

The  institute  served  as  the  official  industry  liaison  to  the  work- 
ing group  of  State  and  local  representatives  established  pursuant 
to  Section  22.  This  group  was  charged  to  develop  recommendations 
which  will  serve  as  the  basis  for  the  anticipated  rulemaking. 

While  industry  has  some  concerns  with  some  of  the  recommenda- 
tions, it  is  premature  to  discuss  these  issues  pending  the  result  of 
a  two-year,  four-State  pilot  program.  However,  there  are  a  few  im- 
portant issues  that  deserve  the  subcommittee's  attention  today. 

Uniform  and  measiirable  criteria  must  be  established  when  per- 
mit applications  are  evaluated  for  acceptance  and  when  there  is  a 
violation  of  the  permit  conditions  by  hazardous  material  transport- 
ers. Congress  should  insist  such  criteria  be  developed. 

There  is  a  difference  of  opinion  about  the  degree  to  which  the 
recommendations  can  dictate  the  formulas  used  by  States  to  set 
fees.  Congress  shoiild  clarify  that  the  regulations  emanating  fi'om 
Section  22  can  and  should  include  formulas  which  can  stand  Con- 
stitutional scrutiny  concerning  interstate  fee  apportionment. 

A  nimiber  of  fees  have  been  authorized  in  the  Section  22  rec- 
ommendations. States  should  be  required  to  report  annually  to 
DOT  and  Congress  on  the  rates  charged  motor  carriers  for  process- 
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ing  fees,  surcharge  fees,  and  hazardous  materials  transportation 
activities  or  other  uses  to  which  the  fees  have  been  put. 

We  beUeve  that  immense  gains  will  accrue  from  the  uniform  and 
reciprocal  permitting  and  registration  program  in  safety  and  the 
protection  of  the  environment.  Thus,  the  pilot  States  should  con- 
tinue to  receive  support  until  the  Federal  rules  are  finalized. 

The  Transportation  Research  Board  report  authorized  by  Con- 
gress to  address  the  issue  of  hazard  communication,  highlights  the 
consequences  of  insufficient  or  ineffective  hazardous  materials  in- 
formation during  a  release  event.  Unfortunately,  we  believe  recent 
actions  of  DOT  have,  from  an  emergency  response  point  of  view, 
undermined  the  Class  9  hazard  class  designation  as  an  effective  or 
informative  source  for  hazard  commimication. 

We  are  concerned  that  the  United  States  is  retreating  from  its 
commitment  to  the  spirit  of  international  harmonization  of  hazard- 
ous material  transportation  requirements  by  the  designation  of 
"elevated  temperature  materials"  and  "oils"  as  Class  9  materials. 
DOT  should  use  other  hazard  designations  to  distinguish  such  mat- 
ters in  domestic  regulation  from  other  categories  of  materials  gen- 
erally accepted  by  tiie  United  Nations  in  the  Class  9  hazard  class. 

DOT  has  also  eliminated  requirements  to  use  the  Class  9  placard 
for  domestic  shipments  which  we  beUeve  compounds  the  informa- 
tion gap.  The  CWTI  beheves  that  in  an  emergency  response  situa- 
tion where  questions  arise  as  to  the  nature  of  the  materials  in  ves- 
sels involved  in  the  release  or  those  within  close  proximity,  all 
cargo  information  is  useful. 

We  beUeve  the  Class  9  placard  should  be  restored  pursuant  to 
United  Nations  recommendations  for  domestic  shipments. 

We  are  also  concerned  about  the  lack  of  timeliness  in  the  proc- 
essing of  appUcations  for  determinations  of  preemption.  Congress 
should  take  whatever  steps  are  necessary  to  remove  impediments 
to  the  timely  issuance  of  preemption  determinations,  including,  if 
necessary,  the  authorization  of  additional  resources. 

We  believe  that  the  preemption  process  needs  some  streamlining 
as  it  pertains  to  the  "substantially  the  same  as"  subject  matters. 
The  Ukelihood  that  these  non-Federal  requirements  will  survive 
scrutiny  under  the  preemption  determination  process  is  remote. 
However,  the  burden  to  ensure  that  non-Federal  entities  do  not  go 
beyond  Federal  standards  in  these  subject  areas  falls  with  indus- 
try. 

We  recommend  that  the  burden  to  prove  whether  non-Federal  re- 
quirements in  the  "substantially  the  same  as"  areas  of  regulation 
should  rest  with  the  non-Federal  governments  that  wish  to  impose 
such  requirements.  Exceptions  should  be  provided  for  requirements 
which  are  intended  to  address  imminent  hazards. 

The  preemptive  framework  laid  out  by  Congress  in  HMTUSA  has 
had  a  profound  impact  on  the  standing  of  non-Federal  regulations 
affecting  our  industry.  National  imiformity  has  been  tested  in  court 
and  supported  by  recent  EPA  interpretations  limiting  the  extent  to 
which  the  Resource  Conservation  and  Recovery  Act  grants  States 
authoritv  to  go  beyond  Federal  standards  concerning  the  transpor- 
tation of  hazardous  waste. 

As  a  result,  we  have  sought  through  this  framework  a  greater 
level  of  uniformity  and,  thus,  to  foster  compliance,  enhance  enforce- 
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ment  and  ultimately  to  increase  the  safe,  secure  transportation  of 
hazardous  waste. 

This  has  often  put  us  at  odds  with  State  agencies  seeking  to  en- 
force their  own  requirements.  Some  of  these  agencies  have  declared 
their  interest  in  seeking  legislation  to  overturn  the  preemptive  au- 
thority of  the  HMTA  at  least  as  it  pertains  to  the  transportation 
of  hazardous  waste. 

We  strongly  urge  Congress  to  resist  such  attempts  and  to  reaf- 
firm the  purposes  and  goals  of  HMTUSA. 

Finally,  time  precludes  me  fi*om  elaborating  on  our  concerns 
about  highway  routing  and  minimum  levels  of  financial  responsibil- 
ity. Let  me  refer  you  to  the  full  text  of  my  statement  for  our  com- 
ments. 

Once  again,  the  CWTI  appreciates  the  opportunity  to  share  its 
thoughts,  experiences,  and  concerns  with  you  on  this  important 
topic.  I  would  be  happy  to  respond  to  any  questions  you  may  have. 

Thank  you. 

Mr.  Rahall.  Mr.  Kelley. 

Mr.  Kelley.  Yes,  sir.  Thank  you,  Mr.  Chairman. 

My  name  is  Randy  Kelley  and  I  am  the  Division  Vice  President 
of  Sonoco  Products  Company  SemiBulk  Packaging  Division.  EJssen- 
tiaUy  that  is  industrial  containers.  And  we  are  a  manufacturer  of 
open  head  fiber  drums. 

With  me  today  is  Grordon  W.  Rousseau,  who  is  a  nationally  recog- 
nized expert  on  hazardous  materials  transportation.  I  have  submit- 
ted a  written  statement  to  the  subcommittee  which  I  will  summa- 
rize for  you  very  briefly.  And  I  appreciate  the  opportunity  to  appear 
before  you  to  speak  briefly  about  RSPA's  new  rule  HM-181  and 
how  the  rule  and  RSPA's  initial  denial  of  the  fiber  drum  industries' 
exemption  application  wiU  affect  Sonoco  and  the  entire  domestic  in- 
dustry. 

In  Drief,  RSPA's  action  will  eliminate  the  use  of  a  safety  proven 
and  cost-effective  package  currently  used  for  the  domestic  transport 
of  certain  hazardous  hquids.  RSPA's  action  will  also  eliminate  the 
unique  application  of  an  American  technology  and  severely  impact 
a  domestic  industry. 

Manufacturers  of  fiber  drum  packaging  are  concerned  that  the 
liquids  packaging  they  currently  recognize  is  not  recognized  by  the 
DOW  hazardous  materials  regulation  HM-181  which  were  made 
final  by  RSPA  in  1990.  Up  until  now  this  packaging,  open  head 
fiber  drums,  has  been  specifically  authorized  for  certain  hazardous 
liquids  in  the  existing  regulations.  In  fact,  the  technology  used  by 
the  fiber  drum  industry  or  the  packaging  of  liquids  has  been 
uniquely  developed  in  the  United  States  and  has  been  safely  and 
successfully  used  for  the  past  30  years  by  the  chemical  industry. 

RSPA's  own  incident  reporting  system  demonstrates  tiiat  we 
have  an  outstanding  safety  record,  a  99.99  percent  safe  shipping 
record  associated  with  currently  authorized  fiber  drums  during  the 
past  12  years  that  RSPA  has  maintained  such  data.  The  safety  of 
the  open  head  fiber  drum  has  been  attested  to  by  numerous  cus- 
tomers. 

We  submitted  comments  to  RSPA  documenting  the  excellent 
shipping  experience  that  these  companies  have  had  with  the  trans- 
portation of  hazardous  materials  and  fiber  drums.  A  number  of 
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these  companies  are  Fortune  500  companies  and  include,  by  way 
of  example,  Olin  Corporation,  Chevron  Chemical  Company,  SheU 
Oil  Corporation,  Borden,  Incorporated,  and  so  on. 

These  companies  urged  RSPA  to  reconsider  its  decision  to  dis- 
allow the  continued  use  of  open  head  fiber  drums  for  the  shipment 
of  currently  authorized  hazardous  liquids  based  upon  their  proven 
performance  in  service.  However,  because  the  fiber  drum  industry 
relies  upon  a  imique  American  technology  that  is  not  used  inter- 
nationally, it  faces  a  real  economic  threat. 

This  problem  is  due  to  the  fact  that  the  new  international  stand- 
ards set  forth  in  HM-181  are  not  experienced  based  but  are  rather 
theoretical  bench  marks  recommended  by  the  U.N.  for  evaluating 
the  suitability  of  packaging. 

At  no  time  has  any  study  or  evidence  been  presented  by  the 
U.N.,  by  RSPA  or  by  any  other  international  body  that  shows  a  cor- 
relation between  real  world  experience  and  the  projected  safety  of 
packaging  under  the  new  theoretical  test  criteria  set  forth  in  HM- 
181. 

Thus,  while  open  head  fiber  drums  cannot  be  manufactured  to 
meet  two  of  the  performance  tests  set  forth  in  HM-181,  this  fact 
is  irrelevant  since  these  standards  have  never  been  tested  nor 
shown  to  correlate  with  transportation  safety  in  either  the  United 
States  or  internationally. 

In  this  regard.  Congress  should  note  the  fact  that  the  U.N.  rec- 
ommendations after  HM-181  is  modeled  are  not  completely  uni- 
form nor  do  they  impose  an  absolute  mandate.  Nor  have  the  stand- 
ards been  in  use  for  more  than  a  few  years. 

There  is  no  established  experience  with  these  standards  by  any 
country.  In  fact,  the  U.N.  recommendations  were  never  intended  to 
preclude  domestic  authorities  fi-om  granting  exceptions. 

Specifically,  paragraph  9.1.8  of  the  U.N.  recommendations  was 
adopted  to  allow  participating  countries  to  permit  the  continued 
use  of  existing  proven  packagings  that  would  have  otherwise  been 
eliminated  by  the  new  standards.  RSPA  specifically  supported  and 
encouraged  adoption  of  this  provision. 

Of  interest  to  this  subcommittee  should  be  the  fact  that  Canada, 
which  was  referred  to  by  Mr.  Roberts  in  his  earlier  testimony  this 
morning,  has  reUed  upon  paragraph  9.1.8  in  authorizing  the  con- 
tinued use  of  open  head  fiber  drums  in  that  country  noting  that 
there  is  no  evidence  of  a  safety  problem. 

In  addition,  RID,  ADR,  which  are  the  European  regulatory  bod- 
ies, continue  to  allow  the  use  of  nonconforming  light  metal  contain- 
ers in  the  transport  of  hazardous  materials. 

Notwithstanding  paragraph  9.1.8  of  the  U.N.  recommendations, 
and  Section  107  of  the  Hazardous  Materials  Transportation  Act, 
which  authorizes  RSPA  to  issue  exemptions,  RSPA  initially  denied 
the  domestic  industries  request  for  an  exemption  to  HM-181. 
RSPA  never  cited  safety  as  a  factor  in  its  denial.  Rather,  RSPA 
cited  the  fiber  drum's  inability  to  meet  two  of  the  HM-181  perform- 
ance standards. 

In  this  context,  I  must  again  emphasize  that  there  is  no  experi- 
ence with  these  new  standards.  They  are  not  based  upon  a  knowl- 
edge of  how  packaging  meeting  these  standards  will  perform  in  the 
real  transportation  environment.  The  new  standards  were  not  de- 
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signed  with  this  domestic  technology  in  mind  since  it  has  not  been 
used  by  other  countries.  Thus,  these  standards  are  irrelevant  and 
unproven. 

In  lieu  of  the  unproven  performance  standards,  the  fiber  drum 
industry  proposed  specific  performance  standards  to  RSPA  in  its 
exemption  application  that  have  been  used  for  years  by  the  indus- 
try and  that  correlate  with  safety  in  the  transport  of  hazardous 
materials.  We  feel  that  real- world  experience  is  the  best  predictor 
of  real-world  performance. 

We  proposed  to  RSPA  that  these  performance  standards  be  met 
by  the  industry  for  continued  authorization  for  domestic  shipment 
only.  Yet,  RSPA  denied  the  exemption  request. 

RSPA's  action  in  adopting  the  unproven  international  standards 
and  in  denying  our  exemption  request  will  result  in  serious  harm 
to  an  American  industry  and  its  customers  without  any  benefits. 
RSPA's  rationale  for  this  action  seems  indefensible,  especially  if  it 
is  for  the  purpose  of  imposing  international  standards  for  which 
there  is  no  proven  experience  and  no  safety  record  onto  a  domestic 
packaging  system  with  long-term  experience  and  an  excellent  safe- 
ty record. 

Clearly  RSPA's  reasoning  does  not  support  closing  plants,  laying 
off  employees  and  causing  business  hardships  to  the  many  compa- 
nies that  use  and  manufacture  fiber  drums. 

At  this  time,  I  would  also  like  to  advise  the  subcommittee  that 
Sonoco  learned  late  on  Friday  that  RSPA  has  decided  to  vacate  and 
remand  its  denial  of  the  1992  exemption  application.  This  was  re- 
ferred to  again  by  Mr.  Roberts  and  Ms.  McMurrays  earlier  com- 
ments this  morning. 

However,  we  feel  that  it  is  important  to  point  out  that  this  deci- 
sion does  not  mean  that  RSPA  will  grant  the  exemption  since  the 
decision  was  based  upon  a  procedural  technicality.  It  is  entirely 
possible  that  RSPA  will  again  deny  the  exemption  application. 

RSPA  could  also  wait  until  as  late  as  1996  to  make  a  decision 
since  there  is  no  required  time  period  for  the  agency  to  reach  a  de- 
cision. If  RSPA  waits  until  1996,  or  even  as  early  as  a  year  firom 
now,  the  lack  of  a  final  decision  in  the  near  term  will  cause  irrep- 
arable harm  to  the  American  fiber  drum  industry  and  its  cus- 
tomers as  they  are  forced  to  turn  to  the  only  alternative  that  cur- 
rently exists.  The  fiber  drum  industry  has  already  suffered  fi-om  re- 
duced customer  orders  because  of  RSPA's  original  decision  to  deny 
the  exemption  in  January  of  1993. 

For  all  the  reasons  discussed  here  today,  Sonoco  believes  it  is  im- 
portant for  this  subcommittee  and  Congress  to  act  upon  legislation 
that  will  allow  the  continued  authorization  of  the  American  open 
head  fiber  drum  in  domestic  commerce.  Unless  Congress  acts  dur- 
ing the  HMTA  reauthorization  process,  the  American  fiber  drum, 
which  has  proven  to  be  a  safe  and  cost-effective  package,  will  lose 
a  significant  market  in  the  American  fiber  drum  industry  and  its 
customers  will  suffer  very  serious  economic  consequences. 

That  is  the  end  of  my  remarks.  I  thank  you  for  the  opportunity 
to  be  here  today  and  to  be  heard,  and  we  would  be  happy  to  answer 
any  questions  for  you. 

Mr.  Rahall.  Thank  you,  gentlemen,  for  your  testimony. 
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I  notice  in  the  audience  a  colleague  of  ours  that  has  spoken  with 
me  on  this  issue,  and  I  welcome  him  to  come  forward  at  this  point 
and  make  any  comments  that  he  would  like  to,  the  gentleman  from 
South  Carolina,  Mr.  John  Spratt. 

TESTIMONY  OF  HON.  JOHN  M.  SPRATT,  JR.,  A 
REPRESENTATIVE  IN  CONGRESS  FROM  SOUTH  CAROLINA 

Mr.  Spratt.  Thank  you,  Mr.  Chairman. 

I  didn't  come  prepared  to  talk,  but  I  couldn't  turn  down  the  op- 
portunity. There  is  in  the  back  of  the  room  here  an  example  of  a 
fiber  drum.  If  you  are  like  me,  you  have  to  see  one  to  imderstand 
exactly  what  it  is.  In  fact,  one  of  my  staff  members  was  coming  un- 
derneath the  Capitol  the  other  day  and  spotted  one  very  much  like 
that  made  by  this  firm,  Sonoco.  It  is  being  used  by  the  Architect 
of  the  Capitol  and  being  used  by  the  Architect  to  transport  asbestos 
waste  material,  hazardous  material,  out  of  the  Capitol,  which  is 
being  removed  by  a  firm  and  shipped  to  a  landfiU  in  Chantilly,  Vir- 
ginia. 

He  called  the  Architect  of  the  Capitol's  office  to  find  out  what  he 
could  about  it,  and  the  feUow  he  spoke  to — ^we  should  have  him 
here  today  to  testify,  because  he  was  very  effusive  about  these 
drums.  This  is  hearsay,  but  we  can  find  the  name  to  back  it  up  if 
need  be.  He  said  he  liJced  these  drums  because  of  their  rough  and 
tumble  character,  their  resihence.  They  served  their  purpose  per- 
fectly. 

I  think  that  is  a  good  point  to  be  made,  there  is  an  environ- 
mental upside  to  these  drums  that  was  not  pointed  out  by  Mr. 
Kelley  in  his  oral  testimony,  although  it  is  in  his  filed  testimony. 

Sonoco  is  a  leader  in  recycling  materials.  The  original  drums  are 
made  largely  or  about  half  the  materials  are  from  waste  materials, 
and  these  drums  themselves,  once  used,  Eire  recycled  again.  The 
metal  parts  are  removed  and  they  are  recycled  again.  They  serve 
as  one  of  the  things  we  are  certainly  trying  to  emphasize  here  in 
solid  waste  reduction  and  efficient  use  of  your  resources.  I  think 
they  have  made  an  awfiilly  good  case  for  their  position. 

I  should  note  for  the  record  that  I  am  a  stockholder  in  Sonoco 
Corporation,  but  I  am  here  because  they  are  one  of  my  constitu- 
ents. They  are  in  my  district. 

Thank  you  very  much  for  the  chance  to  speak. 

Mr.  Rahall.  Thank  you. 

We  have  commented  on  this  drum  a  couple  of  times  during  the 
course  of  today's  hearing.  I  told  Mr.  Roberts  that  he  ought  to  take 
it  out  in  the  hall  and  kick  it  if  he  wants,  drop  it,  or  whatever. 

Let  me  at  this  point  recognize  the  gentleman  from  California, 
Mr.  Baker,  for  his  comments.  I  know  he  has  a  friend  on  the  panel 
as  well. 

Mr.  Baker.  Th£uik  you  very  much. 

After  the  gentleman  from  South  CaroUna  spoke,  there  is  nothing 
more  that  I  can  say,  except  that,  as  you  mentioned  in  your  testi- 
mony, Canada  and  a  European  country  have  passed  a  waiver  to 
this. 

Can  you  promulgate  for  us  before  we  mark  this  bill  up  some  reg- 
ulations which  would  allow  for  the  fiber  drum  and  would  state 
when  it  clearly  should  not  be  used,  but  when  it  is  s£ife  to  use  it 
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so  that  we  can  go  and  negotiate  with  DOT  or  work  here  within  the 
committee? 

Mr.  Kelley.  Yes,  sir,  I  beUeve  we  can.  In  fact,  we  proposed  in 
our  exception  request  a  set  of  standards  that  would  be  used  for  the 
fiber  drum  specifically.  These  tests  have  been  in  existence  for  many 
years.  We  feel  like  they  are  a  very  accurate  indicator  for  the  per- 
formance of  the  container. 

In  answer  to  your  question,  yes,  and  I  would  be  happy  to  have 
Mr.  Rousseau  here 

Mr.  Baker.  We  haven't  had  lunch,  so  I  will  forego  that  pleasure. 
I  leave  it  to  you  to  promulgate  that  for  us.  Our  job  is  to  be  sure 
the  transportation  of  hazardous  materials  are  safe.  It  seems  nar- 
row to  focus  in  and  see  we  can  only  use  the  most  sturdy.  Some- 
times it  is  not  necessary,  and  there  are  other  reasons  where  fiber 
drums  would  be  more  important. 

Do  U.N.  regulations  also  eUminate  the  use  of  plastic  drums  and 
other  materieds? 

Mr.  Kelley.  They  do  not.  If  I  could  give  you  some  background, 
when  those  recommendations  were  approved,  the  approving  body 
consisted  of  a  vast  majority  of  Europeans.  I  think  the  original  vote 
was  8  out  of  11.  The  original  voters,  I  should  say,  were  eight  out 
of  1  Europeans.  That  is  significant  because  this  particular  fiber 
dnrni  is  not  produced  in  Europe. 

There  is  a  real  American  advantage  with  this  technology  due  to 
the  low  cost  of  paper  and  paper  teclmology  that  exists  in  the  Unit- 
ed States.  Therefore,  it  was  given  very  little  consideration,  if  any, 
when  the  original  U.N.  recommendations  were  approved. 

Mr.  Baker.  So  they  voted  for  what  they  made? 

Mr.  Kelley.  Exactly. 

Mr.  Baker.  Isn't  that  amazing?  Could  you  provide  us  with  a  copy 
of  their  exemption  requests  to  the  committee  for  the  record? 

Mr.  Kelley.  Certainly. 

I  want  to  commend  you.  I  have  a  conflict  also,  but  it  is  not  with 
owning  stock.  It  is  with  having  a  plant  next  door  to  me  and  the 
employees  living  in  my  district.  CaUfomia  is  a  very  impacted  area 
for  manufacturing.  No  one  who  can  add  a  column  of  numbers  stays 
in  California.  So  anybody  that  has  150  employees  is  important  to 
us.  And  as  long  as  these  materials  have  been  used  and  have  been 
proven  safe,  as  they  have,  we  want  to  continue  using  them. 

So  I  would  like  to  thank  the  Chairman  for  giving  me  time  today, 
and  thank  you  for  your  testimony. 

By  the  way,  we  have  a  new  Member  of  the  committee  that  I  also 
would  like  to  introduce,  Mr.  Hansen  fi*om  California. 

Mr.  Clyburn  [presiding] .  I  have  a  couple  of  questions,  if  I  may. 

I  notice,  Mr.  Kelley,  that  you  mentioned  that  the  decisions  made 
were  not  based  on  procedure.  But  the  rejection  of  the  exemption  re- 
quest was  made  on  procedural  grounds  rather  than  anjrthing  sub- 
stantive? 

Mr.  Kelley.  Our  understanding  was  that  there  was  new  infor- 
mation, but  the  package  of  information  that  we  were  given  reaUy 
contained  nothing  that  was  new  to  our  knowledge. 

I  think  there  were  some  statements  that  were  made  by  other  in- 
dustries, but  that  is  the  only  new  information.  And  my  understand- 
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ing  is  that  information  had  existed  for  quite  sometime.  So  that  is 
an  assumption  on  my  part,  that  it  is  a  procedural  point. 

Mr.  Clyburn.  That  is  all.  Thank  you. 

Do  you  have  any  questions? 

Mr.  McKeon.  No. 

Mr.  Clyburn.  I  think  we  are  being  called  for  a  Journal  vote,  but 
I  think  the  Chairman  has  some  questions  he  wanted  to  ask,  so  why 
don't  we  just  recess  for  10  minutes. 

Rather  than  have  a  10-minute  recess,  I  think  we  might  be  able 
to  finish  up.  Mr.  Rahall  is  back  now  and  maybe  we  can  finish  up. 

Mr.  Rahall  [assuming  chair] .  Let  me  just  ask  a  couple  of  ques- 
tions before  we  conclude. 

On  page  3  of  your  testimony  you  state  that  DOT  is  not  issuing 
timely  preemption  considerations  for  State  and  local  requirements 
imposed  on  the  trsinsportation  of  hazardous  materials,  and  re- 
quests that  this  subcommittee  inquire  of  DOT  what  impediments 
preclude  such  timely  determinations. 

Has  the  institute  requested  an  answer  fi*om  the  DOT  regarding 
this  matter,  and  if  so,  what  was  their  reply? 

Mr.  Hansen.  Yes,  Mr.  Chairman,  we  spoke  with  RSPA  on  several 
occasions  about  the  timeliness  of  their  processing  of  the  preemption 
petitions  and  the  rulings.  Frankly,  at  the  time  we  spoke  with  them 
the  administration  was  not  geared  up  to  manage  a  lot  of  preemp- 
tion inconsistency  requests.  So  we  only  forwarded  a  few  of  the  re- 
quests that  we  had  that  fi*ankly  were  things  we  thought  we  could 
get  a  positive  ruling  on,  and  that  there  are  several  more  inconsist- 
ency petition  ex£unples  that  we  have  in  fi-ont  of  us  that  are  just 
waiting  to  see  the  light  with  RSPA.  But  that  is  the  nature  of  that 
request. 

Mr.  Rahall.  You  state  your  concern  relating  to  the  preemption 
requirements  that  allows  only  for  the  enforcement  of  non-Federal 
requirements  that  are,  quote,  "substantially  the  same  as  the  Fed- 
eral requirements,"  end  quote,  and  suggest  that  non-Federal  enti- 
ties should  be  reqmred  to  submit  to  DOT  for  approval  a  hsting  of 
those  requirements  they  believe  are,  quote,:  "Substantially  the 
same  as  Federal  requirements,"  end  quote,  prior  to  enforcement. 

Has  the  institute  discussed  this  matter  with  DOT,  and  if  so, 
what  was  their  response? 

Mr.  Hansen.  I  will  let  Ms.  Hilton  respond  to  that  second  part. 
But  as  fax  as  the  institute  and  hazardous  waste  haulers  in  the  Na- 
tion, we  have  had  several  occasions  where  various  States  have  pro- 
mulgated the  various  rules  governing  the  transportation  of  hazard- 
ous materials  in  their  States,  and  even  if  different  localities  may 
have  a  time  of  day  requirement,  for  instance,  that  was  brought  up 
before,  or  a  communication  requirement  that  they  be  different  than 
what  is  employed  by  the  DOT,  et  cetera. 

So  on  several  occasions  it  has  been  made  aware  that  the  various 
States  had  differing  reqxiirements,  and  as  far  as  the  response  fi-om 
DOT,  that  is  something  that  you  could  respond  to. 

Ms.  Hilton.  Just  briefly,  to  put  it  in  perspective,  only  12  peti- 
tions have  been  filed,  and  I  think  if  you  look  at  them  they  are  t3^i- 
cally  in  some  areas  substantively  the  same,  because  people  want  to 
succeed  in  what  they  are  filing  on.  There  are  many,  many,  many 
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petitions  we  could  file  because  of  the  diversity  requirements  to 
which  we  are  to  respond. 

I  had  a  conversation  with  the  general  counsel  at  RSPA  informing 
them  of  this  idea  that  we  had,  but  nothing  formal.  There  was  no 
formal  letter  to  them  or  response  that  I  could  share  other  than 
that.  They  knew  that  we  had  concerns  in  this  area. 

[Subsequent  to  the  hearing,  the  following  was  received  from  Ms. 
Hilton:] 
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John   Fryer 

Counsel 

Surface   Transportation   Subconuiittee 

B-376   RHOB 

US  House  of  Representatives 

Washington.  DC   20515 

Dear  Wv  QmU^ 

During  t1»e  Subcowsittee's  June  8th  hearing  on  the  Hazardous 
Materials  Transportation  Act,  Chairman  Rahall  asked  if  there  was 
information  about  the  kinds  and  types  of  fees  non-federal 
entities  levy  on  the  hazardous  materials  transportation  Industry. 

As  I  mentioned  to  you  after  the  hearing,  the  CWTI  surveys  states 
every  two  years  to  determine  the  types  of  fees  imposed  by  states 
on  the  hazardous  waste  transportation  industry.  To  contrast  the 
fees  assessed  hazardous  waste  transporters,  we  also  ask  for  some 
information  about  state-imposed  fees  on  the  transportation  of 
hazardous  materials  generally. 

In  response  to  Chairman  Rahall 's  Inquiry,  I  am  providing  you  with 
a  copv  of  the  Institute's  latest  biennial  state  hazardous  waste 
fee  survey.   I  request  that  the  survey  be  made  a  part  of  the 
official  record  of  the  hearing. 

This  data  also  presents  me  with  an  opportunity  to  follow  up  on 
two  issues  we  identified  in  our  testimony.   The  first  issue 
concerns  the  need  to  apportion  fees  levied  on  Interstate 
transporters.   Only  one  of  the  thirty-five  states  identified  in 
the  survey  that  levy  hazardous  waste  or  hazardous  materials 
transportation  fees  provides  interstate  transporters  an 
opportunity  to  apportion  those  fees.   Discounting  Oklahoma,  which 
provides  for  fee  apportionment,  a  motor  carrier  determined  to 
transport  hazardous  waste  in  the  remaining  29  states  that  i«PO»e 
fees  on  such  transportation  would  have  to  pay  up  front  $10,547  to 
operate  one  truck.   If  the  same  carrier  determined  to  operate  the 
same  truck  only  in  one  state,  the  most  the  carrier  would  pay  up 
front  would  be  > 1,800. 

The  second  issue  pertains  to  the  willingness  of  states  to  share 
information  about  their  fees  with  industry.   As  contrasted  to 
past  surveys,  a  couple  of  states  were  resistant  to  disclose 
information  about  their  fees  for  this  survey.   Of  particular 
concern  was  the  request  for  the  total  amount  of  money  collected 
during  the  state's  latest  accounting  year.   One  state  refused  to 
disclose  this  information  forcing  the  us  to  use  the  data  provided 
by  the  s   te  for  the  Institute's  1990  survey.   We  believe  this 
reluctan  a  stems  In  part  from  the  preemptive  language  contained 
in  Sect-  n  13(b)  of  HMTUSA.   Section  13(b)  provides  that  states 
and  loc  atles  may  not  assess  fees  on  the  transportation  of 
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hazardous  aaterlals  unless  those  fees  are  "equitable"  and  "used 
for  purposes  related  to  the  transportation  of  hazardous 
naterials."   Although  no  application  for  preemption  has  yet  to  be 
brought  to  DOT  under  the  authority  of  this  section,  the  ability 
of  affected  parties  to  do  so  is  greatly  inhibited  without 
accurate,  up  to  date  information  from  states  about  their  fees  and 
those  imposed  by  their  political  subdivisions. 

We  do  not  contest  the  ability  of  states  to  assess  fees.   The 
federal  government  depends  on  states  to  enforce  federal 
requirements.   Yet,  the  federal  government  is  not  prepared  to 
finance  such  enforcement.   The  training  and  planning  grants 
provided  states  through  HMTUSA  requires  a  20  percent  state  match. 
States  cannot  be  precluded  from  raising  funds  to  advantage 
themselves  of  such  grant  programs.   However,  the  ability  of 
states  to  assess  fees  must  be  consistent  with  the  requirements  of 
Section  13(b).   At  a  minimum,  "equity"  must  include  apportionment 
of  fees  for  interstate  carriers,  and  states  must  disclose  the 
amounts  collected  and  the  uses  to  which  those  fees  have  been  put. 

We  thank  you  for  the  opportunity  to  express  our  concerns  to  the 
Subcommittee  and  look  forward  to  continuing  to  work  with  you 
during  this  current  reauthorization.  • 

Sincerely,      , 

Oy^rthia   Hilton 
Manager 

Enclosure 
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BIENNIAL  STATE  HAZARDOUS  WASTE  TRANSPORTATION  FEB  SURVEY  ANALYSIS 

Deceaber  1992 

Thirty  states  assess  sane  type  of  fee  on  the  transport  of  hazardous  wastes.'  Ihis 
represents  a  net  increase  of  one  state  hazardous  waste  fee  over  that  reported  in 
December  1990.  litis  ccoqpares  with  14  states  that  assess  soae  type  of  fee  on  the 
transport  of  hazardous  nateriais  —  a  net  increase  of  three.   In  five  of  those 
states  inposing  hazardous  materials  fees,  carriers  of  hazardous  waste  pay  the 
hazardous  materials  fee  only,  in  seven  of  the  states  these  carriers  pay  the 
hazardous  materials  as  well  as  a  hazardous  waste  fee,  in  one  states  carriers  pay  a 
hazardous  waste  fee  rather  than  a  hazardous  nateriais  fee,  azKi  in  the  last  state, 
carriers  of  hazardous  waste  pay  no  fees. 

Since  Oeceaber  1990,  four  states  increased  their  fee  assesaaents.  At  the  saae  tine 
three  states  decreased  fee  assessments.  The  total  amount  of  hazardous  waste  fees 
collected  during  the  states'  latest  accounting  year  was  S20, 255,000.  TMs  figure 
does  not  include  costs  associated  with  various  state  bonding  requiroaents ,  local 
permit  fees,  or  sales  taxes  where  applicable.  This  figure  represoits  a  4  percent 
increase  over  the  amount  reportedly  collected  in  the  1990  Biemial  Fee  Survey. 
The  uses  to  which  these  funds  were  put  vary.  TV>enty  states  reported  that  soae  or 
all  of  this  money  was  dedicated  for  adniinistration  and  enforcement  of  hazardous 
waste  programs.   In  eight  states,  some  or  all  of  the  money  went  to  the  general  tvn: 
In  twelve  states  scoe  or  all  of  the  money  went  to  state  Superfind  iMtcfa  aooomts  oi 
other  environmental  cleanup  activities.  One  state  said  the  funds  were  used  for 
training,  and  another  used  the  funds  for  research.  Only  two  states  specifically 
said  the  money  was  used  for  transportation  or  transportation-related  expenses  such 
as  emergency  response. 

All  thirty  states  imposed  fees  on  motor  carriers  of  hazardous  waste.  Eights  statei 
imposed  fees  on  rail  and  water  carriers.  Seven  states  in^nsed  fees  on  air  carriers 

In  the  five  year  period  covering  1987-1991,  US/DOT  reported  845  incidents  involvinj 
hazardous  waste  transportation.  These  incidents  represent  2.2  of  all  hazardous 
materials  incidents  during  the  same  period.  The  significance  of  this  safety  ratinj 
is  best  understood  in  comparison  with  the  number  of  miles  hazardous  waste  is 
transported.  Trucks,  which  carry  98  percent  of  hazardous  waste  transported  off  th< 
site  of  generation,  account  for  6.1  percent  of  all  hazardous  nateriais  truck-miles 
travelled  by  coonercial  motor  vehicles  that  carry  hazardous  materials  50*  or  more  ( 
the  time.   For  the  most  part,  vehicles  that  carry  hazardous  waste  tefxi  to  be 
dedicated  transport.  When  hazardous  waste  truck  miles  are  compared  to  vehicles  thf 
carry  hazsuxlous  materials  75-lOOX  of  the  time,  the  figure  rises  to  12. 7X  of  all 
hazeuxlous  materials  truck  miles.   (Bureau  of  the  Census  1987) 


Since  NSWMA  conducted  this  survey  in  December  1990,  two 
additional  states  have  instituted  hazardous  waste  transportation 
fees,  but  one  state  whose  fees  were  reported  aa  a  hazardous  waste 
fee  in  the  1990  survey  were  in  actuality  a  hazardous  materials 
fee. 
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Mr.  Rahall.  Mr.  Kelley,  I  would  appreciate  it  if  you  would  sub- 
mit for  the  record  not  only  the  original  exemption  request,  as  the 
gentleman  from  California,  Mr.  Baker,  has  noted,  but  the  March 
15th  appeal  of  RSPA's  denial  as  well  as  the  October  16th,  1992  let- 
ter to  RSPA  from  the  FTIC. 

Mr.  Kelley.  Yes,  sir,  certainly. 

[The  information  requested  follows:] 
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FIBRE  DRUM  TECHNICAL  COUNCIL 

1400L  STREET.  N.W. 
WASHINOTON.  DC.  20005-3502 

(202)  371-5640 


FACSIMILE  (202)  371-S9S0 


June  8,  1992 


Mr.  Alan  I.  Roberts 

Associate  Administrator 

Office  of  Hazardous  Materials  Saiiety 

Research  &  Spedai  Programs  Admn. 

Department  of  Transportation 

Washington.  DC  20S90 

Dear  Mr.  Roberts: 

On  behalf  of  the  Fibre  Drum  Technical  Council,  this  is  to  advise  you  that  a  request  for 
a  DOT  exemption  to  authorize  the  continued  domestic  use  of  certain  fibre  drums  to  ship 
specified  hazardous  materials  was  filed  today  with  your  Office.  An  exemption  is  necessary 
because  certain  drums  in  wide  industiial  usage  for  some  hazanlous  materials  do  not  meet  the 
specifications  for  fibre  drums  that  have  been  prescribed  in  final  rules  under  Docket  HM-181, 
Part  178.  As  HM-181  currently  stands,  only  UN/DOT  specification  drums  will  be  permitted 
for  shipment  of  the  hazanlous  materials  in  question  as  of  October  1,  1996.  We  believe  that  at 
issue  here  is  whether  American  industry  shall  be  allowed  to  continue  a  practice  that  has 
withstood  the  test  of  actual  experience.  This  is  not  a  request  for  a  new  activity. 

The  Fibre  Drum  Technical  Council  participated  conscientiously  in  the  activities  leading 
up  to  the  final  rule  making.  This  involved  two  responses  to  the  Notice  of  Proposed  rule  making 
dated  February  26, 1988  and  May  25, 1988,  pedtioos  for  reconsideration  dated  March  12, 1991, 
and  April  2,  1991,  and  two  meetings  with  you  and  some  of  your  staff  in  March  1988  and  on 
March  14,  1991.  Our  serious  business  concerns  were  presented  by  several  members  attending 
both  meetings;  we  presented  you  with  evidence  showing  that  there  was  no  safety  issue,  and  that 
HM-181  as  proposed  would  seriously  damage  the  fiber  drum  industry  and  more  generally  the 
American  chemical  industry.  In  fact,  at  the  last  meeting,  there  seemed  to  be  a  recognition  of 
the  real  problem  we  faced  which  was  not  due  to  any  safiety  problem  or  £uling  on  our  part  Thus 
your  final  decision  came  as  an  unexpected  and  disappointing  surprise. 

In  addidoo,  during  the  process,  a  number  of  our  customers  'fuming  of  these  rule  making 
difficulties,  took  upon  themselves  to  write  to  you  expressing  their  concern  to  assure  continued 
usage  for  what  they  noted  was  a  very  satis&ctory  and  desirable  container.  For  many  customers 
our  drums  had  become  very  popular  because  they  resolved  several  environmental  problems 
which  HM-181  would  now  cause  to  be  revisited.  To  be  able  to  better  protect  the  environment 
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and  cootintie  to  use  a  sads&ctory  container  that  delivered  their  product  with  no  cnstomer  or 
canier  complaints  was  truly  imponant  for  these  companies.  Sevetai  of  them  approached  us 
during  the  process  to  ask  how  they  could  help  when  advised  of  the  threuened  iou  as  set  forth 
in  the  Notice  Of  Proposed  Rule  Making.  They  sought  our  guidance  oo  how  they  shoobl  address 
you  with  their  coocems.  We  thus  became  very  conscious  of  the  important  need  our  drams  had 
filled  in  the  marketplace. 

The  exemption  request  is  also  r^wj^tjiw  with  the  Administration's  staled  objective  as  set 
forth  in  the  Federal  Register  of  February  7,  1992,  to  avoid  rules  dm  unnecessarily  burden 
American  society  and  industry  with  no  benefit  or  letnm  far  the  investment.  From  the 
perspective  of  the  Fibre  Drum  Industry  and  its  customers,  the  rule  making  win  take  away  a 
container  that  has  become  increasingly  useful  in  today's  society.  The  package  is  dnignrd  to 
efficiently  and  safely  deliver  ia  product.  The  containers  covered  by  the  exemption  request  have 
been  doing  so  for  many  years  under  DOT  regulation.  The  parkagingi  have  been  specifically 
recognized  as  £ar  back  as  the  early  1970's.  Hundreds  of  diousands  of  shipmena  have  taken 
place  without  any  ill  effects.  While  the  law  under  which  the  DOT  operates  gives  it  significant 
latitude,  it  is  not  within  its  spirit  to  destroy  American  enterprise.  To  deny  the  American  fibre 
drum  industry  continued  authorization  for  this  application  is  to  atbitiaiily  impose  significant 
costs  which  will  be  detrimental  to  the  American  chemical  industry.  This  is  not  of  any  benefit 
to  society  or  industry. 

SAFETY 

Under  Docket  HM-S7,  during  the  early  1970s,  noost  of  diese  materials  first  became 
regulated  because  of  a  DOT  definitiooal  change  for  corrosive  materials.  DOT  nevertheless  did 
specifically  recognize  the  acceptability  of  this  packaging  then  in  use  as  being  safe  and  adequate 
for  the  same  products  which  are  described  in  the  enck>sed  exemption  request.  The  Agency 
specifkally  authorized  this  packaging  under  its  new  final  rules  at  that  time  stating: 

•Meanwhile,  ihcjaailaUtlBBflBl  does  not  support  that  S  173.249a  would  lesoU 
in  unsafe  practices.  It  is  imponant  to  note  that  the  descriptions  set  forth  in 
i  173.249a  will  permit  the  Board  to  monitor  die  adequacy  of  the  [non-DOT 
spedficaiion]  pa/-»r»ging<  authorized  in  this  section  through  its  hazardous  materials 
incident  reporting  system.'   (Emphasis  mine.) 

(FR  38  35467,  December  28.  1971) 
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Thus,  not  only  did  DOT  pennit  non-DOT  speciikation  packaging,  but  it  embaiked  on 
a  project  to  detennine  if  this  decision  could  be  maintained.  MMnwhilg  industry  eontinned  with 
iw  Hevelnprnwit  and  investment-  All  this  was  undertaken  froni  a  safety  perspective  as  would  be 
expected  under  HMTA.'  In  the  Notice  related  to  the  above  rule  making,  the  Agency  further 
clarified  its  objectives: 

'A  new  {  173.249a  is  proposed  to  pceschbe  parkaging  f(v  these  materials. 
Meanwhile  the  Board  has  been  inquiring  into  the  strength  of  some  of  the 

feasible.  Depending  on  the  outcome  of  the  Board's  review  and  the  records  of 
experience  that  it  gathers  regarding  the  shipment  of  materials  in  these  packages, 
the  Board  may  propose  further  rule  making  in  this  area. 

(FR  38  24915.  Sepumber  11.  1973) 

The  text  immediately  above  is  what  preceded  the  1970's  decision  reported  on  the  previous 
page  to  authorize  the  fibre  drums  that  ate  subject  of  this  letter.  The  decision  making  process 
is  clear  and  based  on  safety  concerns.  The  industry  was  tfaiu  fiuriy  put  on  notice  that  it  was 
under  scrutiny.  But  what  followed  was  extraordinary  successful  shipping  experience.  This  is 
shown  in  the  data  submitted  in  the  exempcioa  request  and  by  DOT'S  own  safety  records.  The 
results  of  expanded  usage  actually  resulted  in  better  experience  than  what  appeared  with  other 
paclcaging,  such  as  metal  drtuns.  Thus  what  happened  to  change  DOT'S  original  a^qnoach  is 
unclear.  Certainly,  as  is  reported  by  the  data  taken  from  DOT'S  incident  reporting  system, 
nothing  indicated  a  problem  with  the  original  decision  nor  a  change  in  fidd  use  circumstances. 
Thus  the  final  rule  in  HM-181  not  to  pennit  parkaging  that  had  been  so  successful  came  as  a 
total  shock  to  the  industry.   It  was  honestly  unprepared  in  view  of  the  experience. 

EXPERIENCE 

Considering  the  position  of  the  Agency,  during  the  Docket  HM-181  rule  making,  the 
fibre  drum  industry  thnxigh  its  Fibre  Drum  Technical  Coundi  ("the  industry')  noted  the  ha. 
that  such  drums  had  been  successfiilly  shipped  bodi  before  and  after  the  HM-S7  rule  making 
with  no  ■H"^t'""  of  a  safiety  problem,  llie  industry  petitioned  for  continued  use  which  was 
surprisingly  denied.  The  A^ncy  did  not  dte  a  safety  difficulty  or  anticipated  new  risk.  For 
more  than  30  years,  the  chemical  industry  had  been  shipping  the  chemicals  identified  in  the 
enclosed  exemption  application  in  the  drums  described  therein.  Prior  to  about  twenty  yean  ago, 
most  of  these  products  were  not  even  regulated. 
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DOT  based  its  positioa  for  cancellation  of  the  parkaging  on  upgrading  of  'padoge 
integrity.'  It  did  not  offer  supporting  data  to  show  that  there  was  any  deficiency  with  the 
currently  DOT-authohzed  fibre  drum  packaging.  It  appean  to  hawe  based  iu  decision  entirely 
on  conaisteacy  with  international  standards.  With  the  lack  of  interest  shown  by  other  parts  of 
the  world  to  this  novel  American  technology,  and  by  adopting  standards  that  met  worldwide 
standards  knowingly  ignoring  this  same  techiwlogy,  the  'intematiooai  system'  as  viewed  by  the 
DOT  thus  is  cutting  short  successfiil  American  devdopmenL  The  DOT  decision  would  deny 
American  industry  ^'■^hfiirai  advantages  in  productiaa  not  available  by  choice  in  odier  ports  of 
the  world. 

In  recognition  that  these  drums  are  not  manufactured  in  Europe,  note  fimfaer  diat 
American  industry  is  not  asking  that  its  containen  be  recognized  in  Europe.  It  is  willing  to  let 
the  marketplace  dfci<iff  that.  In  recognition  of  the  Agency's  concerns  with  intematiaaai 
uniformity,  the  industry  is  now  specifically  proposing  a  new  restrictioa  in  its  requesL  It  will 
limit  the  scope  of  the  packaging  in  question  to  uses  that  will  not  affea  intematiooai  trade  or 
otherwise  involve  the  international  standards  adopted  by  DOT  with  respea  to  other  commies. 

But  what  it  is  asking  is  the  p^™iUw>n  to  compete  in  its  own  country  without  being  fbcced 
to  try  to  develop  costly  new  technology  which  would  provide  no  improvement  in  fimctioo  or 
safety.  The  Fibre  Drum  Technical  Coundi  bases  this  conclusion  on  its  members  rrrrilfnt 
experience  record  in  shipping  hazardous  materials  in  the  drunu.  There  is  no  rritfiiig 
commercial,  open-head  fibre  drum  for  liquids  either  in  Europe  or  the  United  Statci  that 
meets  the  UN  requirements.  Recognition  of  a  proven  technology  that  has  been  demonstrated 
during  more  than  20  years  of  satisfactory  experience  should  not  be  rejected.  Actually,  it  remains 
a  serious  unanswered  question  in  manufaourers'  minds  whether  it  would  be  possible  xuIub 
market  restraints  to  develop  such  a  UN  container. 

Furthermore,  considering  the  experience,  the  drums  that  are  being  denied  usage  by  DOT 
will  be  acceptable  by  its  neighbor  f^^n^^ ,  which  country  has  been  in  the  process  of  adopting 
the  same  standards  that  are  the  subjea  of  DOT'S  Docket  HM-181.  That  country  in  stated 
consideratioo  of  its  own  established  industries  on  December  18,  1991,  opted  to  allow  within  its 
borders,  continued  usage  of  containers  not  meeting  so-called  international  standards  where  the 
former  packaging  can  be  continued  without  a  detriment  to  safiety.  In  a  strange  turn  about, 
industry  members  with  fadlides  in  Canada  are  being  authorized  to  continue  manufartnring  while 
counterpart  plants  in  this  country  will  not  be  able  to  offa  this  packaging  here  for  the  same  uses. 
Yet  both  countriM  ^ubicrihe  to  the  same  international  standards.  The  industry  appreciates, 
however,  that  the  Canadian  decision  came  after  the  DOT  decision.   In  preparing  the  HM-181 
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'coTitctioas'  document  DOT  did  not  have  the  benefit  of  Canada's  thinking  widi  regard  to 
continuing  existing  authorized  packaging; 

ENVIRONMETn'AL 

The  question  herein  discussed  has  additional  important  benefits  in  today 's  environmentally 
conscious  society.  Paper  from  fibre  drums  is  recycled  whereas  steel  drums  are  reconditioned 
in  a  more  limited  manner,  and  ofien  are  disposed  of  at  Superfund  sites.  In  hci,  the  paper 
industry  is  die  largest  recyder  anwng  industries  in  the  United  States.  As  DOT  knows,  given 
Che  Agency's  coocems  about  environmental  issues,  the  fedenl  government  has  continually 
defined  recycling  as  a  primary  goal  in  its  waste  management  strategy.  In  a  report  issued  in 
1989,  for  exantple,  the  Environmental  Protection  Agency  ('EPA")  stressed  its  pf^far^KT  for 
recycling  over  disposal  because  recycling  more  effectively  reduces  risks  to  human  health  and  the 
environment,  conserves  energy,  slows  the  depletion  of  nonrenewable  natural  resources,  and 
delays  the  exhaustion  of  landfill  space  -  which  is  now  growing  scarce.  (U.S.  EPA,  The  Solid 
Waste  Dilemma:  An  Agenda  for  Action  10  (1989).)  More  recently,  EPA  restated  its  preference 
for  recycling  -  increased  recycling  is  one  of  three  goals  that  EPA  has  identified  'to  bring  our 
municipal  solid  waste  management  problems  under  control.*  S6  F^d.  Reg.  S0980  (1991). 

Given  the  emphasis  on  recycling,  and  the  fact  that  the  materials  from  fibre  drums  are 
recycled,  DOT  must  give  serious  consideration  to  the  exemption  request  in  question.  In  short, 
the  preservation  of  the  domestic  fibre  drum  industry  is  vital  for  packaging  as  an  option  if  we  are 
to  achieve  the  goals  of  recycling  and  preserving  the  environment. 

It  is  well  known  in  environmental  circles  that  the  friendliest  material  to  our  environment 
may  be  paper.  This  industry  is  the  furthest  advanced  in  recycling  its  products.  Disposal  of  its 
prcxlucts  either  through  ageing,  burning  or  recycling  is  described  as  the  least  burdensome  to  our 
environment.  The  DOT  action  would  have  for  a  result  to  shift  packaging  materials  usage  in 
large  volumes  to  other  less  environment-friendly  materials. 

NEGATTVE  SOCIETAL  AND  BUSINESS  IMPACT 

The  Council's  petition  affects  many  background  circumstances  at  a  difficult  time  in  our 
economy.  Review  of  these  facts  illustrates  why  the  projected  DOT  action  will  result  in  serious 
harm  to  an  American  industry  without  any  demonstrated  fault  regarding  this  industry's  products. 
The  reason  for  the  action  thus  seems  inexplicable  unless  it  be  for  purposes  simply  of  uniformity. 
By  itself,  uniformity  is  not  a  reason  to  close  plants,  lay  off  people,  and  cause  business  hardships 
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through  the  many  companies  that  use  the  fibre  dram  indostiy's  products.  This  results  from  the 
fact  that  most  cost  increases  must  be  passed  oo  to  the  user,  and  finally  the  consumer,  which  in 
this  case  would  result  in  higher  outlays  without  improved  benefit  This  is  evidenced  by  the 
excdkwt  safety  record  reported  in  the  exemption  request  for  the  containers  that  would  be 
diipla<T<1  This  leads  to  inflation  being  caused  by  unnecessary  regulation.  This  topic  is 
,jiy^i^f*H  in  mine  detail  in  the  exemption  application. 

On  October  1,  1996,  the  chemical  industry  is  expected  to  stop  shipping  fonnerly 
authorized  drums  currently  used  to  ship  tens  of  thousands  of  DOT  and  EPA  regulated  products. 
This  is  because,  as  of  that  date,  UN/DOT  Specification  fibre  dnuns  will  be  required  for  diese 
products.  The  drums  in  question  cannot  meet  these  specifications  without  financial  investments 
making  thwe  units  prohibitively  expensive.  It  was  reported  earlier  to  DOT  that  the  base  cost 
of  these  drums  would  increase  by  at  least  60%.  For  competitive  reasons,  this  would  assuredly 
result  in  usage  of  other  less  environmentally  desirable  packaging  where  drum  sizes  are  needed 
to  be  used.  In  the  industry's  exemption  application  referenced  above,  compelling  evidence 
strongly  supported  by  real  shipping  experience  is  presented  showing  that  there  is  no  evident 
safety  basis  for  decreeing  this  destructive  decision  for  the  American  fibre  dr\im  industry. 

The  fibre  drum  industry's  HM-181  petitions  of  March  12,  and  April  2,  1991  noted  its 
solid  experience  with  the  container  type  in  question,  and  in  addition  pointed  out  the  significant 
detrimental  financial  effect  that  the  DOT  action  would  have  on  the  industry.  More  detail  is 
presented  on  this  issue  in  the  exemption  that  is  being  filed. 

The  background  to  the  industry's  petition  stated  that  the  reason  that  the  drum  had  elicited 
no  interest  in  odier  parts  of  the  world  was  due  to  American  manufacturing  capabilities  and  raw 
materials  that  were  costly  to  duplicate  elsewhere.  There  was  no  interest  in  licensing  by 
Europeans  of  this  advanced  technology.  This  came  in  writing  from  a  m^or  European 
manu&cturer  of  fibre  drums.  It  is  important  to  note  that  not  because  of  inadequacy  but  rather 
due  to  manufacturing  costs  that  can  be  more  efficiently  controlled  in  this  country  was  the 
technology  rejected.  The  American  fibre  drum  industry  did  offer  to  license  its  technical  know- 
how.  The  European  industry  refiised  to  license  the  technology  noting  that  manufacniiing 
materials  and  techniques  used  here  were  not  readily  available  in  Europe  at  a  eomoetitive  cqsl 

GOVERNMENTAL  SUPPORT  IN  FACE  OF  COMPETITION 

The  DOT  decision  results  in  prohibiting  American  technological  advances  to  American 
industry  in  its  own  country,  a  technology  that  it  is  willing  to  limit  to  its  own  country  if  odiers 
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fear  its  competitiveness.  The  cuiiem  DOT  decision  could  be  intexpreted,  however,  to  permit 
foreign  compedtioa  with  its  'standard'  designs  to  thus  control  and  in  fiact  repress  American 
development  Thus,  a  decision  prohibiting  usage  of  certain  advances  in  technology  which  never 
shows  that  this  technology  is  deficient  from  the  safety  perspective,  seriously  hurts  American 
enterprises.  By  not  basing  its  dedsioo  on  identified  safety  deficiencies.  DOT,  unwittingly 
surely,  but  nevertheless  creates  a  boon  to  foreign  manufamiring  competition  which  consciously 
opted  against  these  improved  manufacturing  techniques  for  cost  reasons  peculiar  to  the  foreign 
sioiation. 

By  adopting  the  European  position,  DOT  regulatory  standards  result  in  denying  a  viable 
npiinn  that  woiiid  seyereiy  iniure  this  American  industry.  Production  ofdrums  meeting  the  HM- 
181  performance  standards  (assuming  that  it  is  technically  and  economically  feasible),  while 
maintaining  the  present  industrial  quality  level  would  force  the  American  industry  to  manufacture 
drums  costing  50%  greater  than  imported  or  domestic  competitive  packaging  without  any  known 
improvement  in  function  or  safety. 

CONCLUSION 

With  DOT'S  regtilatory  decision  as  it  stands,  American  fibre  drums  of  this  type  will  be 
unable  to  cotnpete  for  market  share.  The  application  describes  in  detail  the  benefits  that  this 
technology  brings  to  the  packaging  environment  for  hazardous  materials.  Using  pre-HM-181 
criteria,  the  drrmu  being  produced  today  compete  successfiilly  with  the  'intemahonai  standard' 
drums.  The  benefits  to  the  cotisumer  and  the  environment  in  using  improved  manufisctuhng 
techniques  will  be  destroyed  by  the  DOT  rule.  This  is  because  the  test  methods  required 
penalize  users  of  this  superior  American  structural  design  based  on  real-life  perfonnance 
reliability  through  the  manufacturing  quality  control  enhancements  described  in  the  application. 

While  industries  of  other  nations  have  made  no  effort  to  develop  technology  to  provide 
the  ability  to  retain  liquids  in  open-head  fibre  drums,  the  American  industry  has  forged  ahead 
innovating  a  totally  new  technology.  This  creativity  is  being  penalized  as  the  changes  DOT  has 
promulgated  would  set  this  industry  back  to  its  earlier  position.  The  American  fibre  drum 
industry  asks  that  the  U.S.  Department  of  Transportation  recognize  it  is  creating  a  domestic 
hurdle  against  its  own  industry  preventing  the  expansion  of  superior  technological  manufarniring 
methods  in  which  substantial  investments  have  been  made,  a  technolo^  which  has  been  proven 
in  actual  performance  not  to  be  inferior,  but  only  different 
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In  view  of  these  coosideratioas,  therefore,  the  American  fibre  dram  manufacnring 
industry  has  decided  to  file  fc»  a  domesdc  exceptkm,  a  DOT  Ejuanptioo.  It  is  reqneAing 
issuance  of  a  limited  DOT  Exemptioo  that  will  allow  it  to  continoe  producing  the  drams  it  has 
been  manufacturing  for  over  thirty  years  for  the  products  which  have  been  authorized  in  these 
drams  during  that  time  and  will  continue  to  be  so  authnized  until  October  1,  1996. 

The  Fibre  Drum  Technical  G)uncil's  applicatioo  meets  the  requirements  of  the  DOT 
regulations  for  an  Exemption  under  the  Agency's  procedures  to  recognize  new  or  difiisent 
m^niifartimng  techniques.  The  application  is  based  oo  solid  safiety  evidence  that  these  drams 
which  have  been  in  extensive  use  for  over  thirty  years,  are  reliabk  containers.  It  pf*!t^o"ft 
therefore,  that  DOT  recognize  this  unique  situation  and  afford  die  American  fibre  dram  industry 
the  oppntunity  it  seeks  to  compete  against  drams  made  from  other  materials,  and  relying  heavily 
on  European  technology,  that  have  not  shown  any  safety  benefits. 

A  copy  of  the  subject  exemption  application  is  enclosed. 

Sincerely, 


Gordon  Rousseau 
Technical  Advisor 

cc:       Andrew  H.  Card,  Secretary,  DOT 
Travis  Dungan,  Administrator,  RSPA 


Enclosure:       DOT  FDTC  Exemption  Application 
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Monday,  June  8,  1992 


Ms.  J.  Suzanne  Hedgepeth 
Office  of  Hazardous  Materials 
Exemptions  &  Approvals 
Hazardous  Matehals  Safety 
Research  &.  Special  Prognuns  Admn. 
Department  of  Transportation 
Washington.  DC  20590 

Dear  Ms.  Hedgepeth: 

On  behalf  of  the  Fibre  Drum  Technical  Council,  this  is  to  request  that  an  exemption  be 
issued  to  continue  the  authorization  for  the  use  of  certain  fibre  drums  that  are  currently 
authorized  to  be  shipped  until  October  I,  1996. 

This  authohzaaon  coven  limited  nnateiials  as  specified  in  49  CFR  173.249a  and  other 
secaons  of  the  pre-HM-lSl  reguladons  where  non-DOT  specification  drums  are  permitted. 

The  Fibre  Drum  Technical  Council  has  prepared  a  series  of  Fibre  Drum  Standards  that 
ore  tor  the  purpose  of  establishing  an  industry  speafication  for  these  drums.  As  described  in 
the  request,  the  exempdon  is  to  be  limited  to  only  certain  lower  level  hazardous  materials  to  be 
shipped  only  within  the  United  States.  It  is  further  limited  only  to  fibre  drums  as  specifically 
descnbed  in  the  exemption  and  by  the  FDTC  Standards  enclosed  with  the  exempdon  requesL 

I  stress  that  this  request  is  not  for  any  new  products  not  heretofore  authorized  for 
shipment  in  these  drums,  is  limited  to  use  by  American  memben  of  the  Council  and  relates  to 
speaiic  industry  specification  containers. 

Sincerely, 


Gordon  Rousseau 
Technical  Advisor 


Enclosure:      DOT  FDTC  Exemption  Application 
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EXEMPTION  APPUCATION 

Pursuant  to  Title  49,  Code  of  Federal  Regulatioas,  Section  107.103,  this  is  to  request  a  DOT 
exemption  to  provide  for  the  continued  shipment  of  fibre  drums  for  specified  chemicals,  which 
drums  would  no  longer  be  permitted  to  be  used  after  September,  30,  1996. 

I.  Regulations  Affected:  Title  49  CFR  §  172.101,  inso£u  as  certain  other  packaging  is 
required  under  DOT  Docket  HM-181  final  rules  for  products  identified  in  this  proposaL 


:.    Applicant:    Winston  &  Scrawn,  1400  L  Street,  N.W.,  Washington,  DC  2000S,  on  behalf 
of  the  Fibre  Drum  Technical  Council  (FDTC)  members  identified  in  Appendix  A 


3.  Description  of  Proposal:  Non-DOTAJN  specification  open-head  fibre  drums  are  proposed 
for  specified  liquids  and  solids  as  identified  in  paragraph  4  below,  such  drums  to  be  constructed 
according  to  the  applicable  specific  FDTC  Standards  deachbed  herein  and  accompanying  this 
application.  These  drums  are  to  be  used  only  for  shipment  in  this  country,  in  Canada,  and  in 
such  other  countries  in  this  hemisphere  as  will  accept  such  drums  as  described  here  below,  with 
such  ladings  as  requested  herem.  It  is  noted,  considering  the  final  rules  published  by  Canada 
(Canada  Gazette-Pan  ID  on  IDecember  18.  1991,  these  drums  are  acceptable  under  the 
hazardous  materials  rules  in  that  country  for  domestic  shipment  there  also,  but  without  necessity 
for  an  exempoon. 

Fibre  drums  identified  herein  to  be  used  for  the  materials  specified,  are  to  be  specaUy 
marked  with  the  DOT  exemption  number  followed  by  the  Packing  Group  for  the  material,  e.g., 
00000/n,  thereby  certifying  that  such  drums  comply  with  §§  173.24  and  173.24a.  In  addition 
this  marking  added  to  the  exemption  marking  would  certify  that  the  fibre  drums  are  capable  of 
meeting  the  following  special  structural  and  performance  conditions  as  appropriate  for  the 
specific  lading,  including  for  the  appropriate  Packing  Group  where  reference  is  made  below  to 
a  DOT/UN  test  descnbed  in  49  CFR  Part  178: 

1.  §  178.606,  stacking  test; 

2.  §  178.608,  vibration  standard; 

3.  Appendix  B:    FDTC  Standard  101  for  Compatibility  Testing; 

-I- 
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4.  Appendix  C:  FDTC  Standard  110  for  Joint  Integrity; 

5.  Appendix  D:  FUTC  Standard  120  for  Leakage  Spray  Test; 

6.  Appendix  E:  FDTC  Standard  130  for  Weatheiproofing; 

7.  Appendix  F:  FDTC  Standard  140  for  Fibre  Drum  Structure;  and 

8.  Appendix  G:  FDTC  Standard  150  for  Impaa  Testing. 

4.  ComiDodity:  It  is  requested  that  these  parkagingi  be  authorized  for  use  in  shipping 
limited  and  specified  hazardous  materials  appropriately  identified  as  provided  under  the  HM-18I 
amended  rules.   These  are  identified  as  follows: 

1.  liquids  classed  as  flammable  liquids  having  a  flash  point  of  73'F  or  higher, 

2.  solids  described  as  aluminum  metal  powder  under  §  172.101; 

3.  solids  which  are  mtrates  classed  as  oxidizen  and  that  are  not  of  Packing  Group  I; 

4.  solids  classed  as  corrosive  materials  that  are  not  of  Packing  Group  I,  or 

5 .  liquids  or  solids  meeting  the  descriptioa  for  environmentally  hazardous  substances 
and  in  Class  9:  ot 

6.  liquids  classed  as  corrosive  materials  that  are  not  of  Packing  Groups  I.  and  that 
further  meet  one  or  more  of  the  following  specific  descriptions: 

a.  a  liquid  cleaning  compound  that  contains  no  other  material  meeting 
§  173.136,  except  phosphoric  add,  acetic  add,  and  not  over  15 
percent  sodium  hydroxide  or  potassium  hydroxide; 

b.  a  liquid  dye  intermediate  consisting  of  a  ring  compound  containing 
an  amino,  hydroxy,  sulfonic  add,  or  quinone  group  or 
combination  of  these  groups,  and  not  otherwise  specifically  named 
in§  172.101; 

c.  a  liquid  textile  treating  compound  mixture  use^i  to  treat  woven, 
knit  or  otherwise  manu&ciured  fabrics  and  not  used  only  to  treat 
fibers,  filaments,  or  yams  used  in  making  the  nianufiactured 
finished  goods; 
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d.  a  liquid  coal  tar  dye;  or 

e.  a  liquid  mining  reagent. 


5.  Shipping  Experience:  We  have  reviewed  company  records  and  the  DOT  records  with 
respea  to  shipment  of  hazardous  materials  in  these  drums  since  1980.  In  this  period  of  time, 
over  13,000,000  drums  were  built  for  use  in  shipping  the  above  materials.  Our  review  of  the 
DOT  incident  repora  reveals  that  in  the  12-year  pehod  1980  through  1991,  there  were  only  a 
total  of  1487  incident  reports  filed  with  DOT  indirating  a  fulure  of  some  type  with  these  fibre 
drums  of  all  lands,  containing  hazardous  materials  of  widely  varying  types. 

For  liquid  hazardous  commodities  authorized  in  noo-specificatioo  drums,  and  shipped  in 
50-galloo  size  or  larger,  there  were  only  190  incidents,  which  is  an  extremely  low  failure  rate. 
There  were  265  incidents  involving  containers  of  less  than  50  gallon  rapacity,  a  statistic  which 
is  curious  and  that  we  are  going  to  try  and  further  evaluate  inasmuch  as  far  fewer  of  these  size 
containen  are  typically  built.  In  this  total  of  455  failures,  407  involved  units  that  could  be 
identified  as  containing  §  173.249a  materials.  The  48  other  containers  carried  other  authorized 
materials,  mainly  flammable  liquids.  In  the  case  of  flammable  liquids,  we  assumed  the 
tlashpoint  was  above  73 "F,  which  materials  could  have  been  permissible  in  the  non-DOT 
speaiication  drums.  However,  noting  the  number  of  corrosive  and  poisonous  liquids  covered 
in  the  DOT  reporo  that  are  not  authorized  in  non-DOT  specificatioh  drums,  it  is  safe  to  say  that 
some  of  these  flammable  liquids  should  not  have  been  in  these  drums  as  welL  But  in  any  event, 
Che  statistics  support  the  total  reliability  of  these  containen. 

The  remaining  1032  (1487-455)  incidents  involved  either  materials  that  according  to  the 
produa  shown  in  the  DOT  reports  should  noc  have  been  packaged  in  non-DOT  spedficaiion 
umts.  were  in  D0T-21P  or  D0T-21C  unia,  or  were  other  non-DOT  specification  units  that 
contamed  solids. 

In  contrast,  in  the  same  period,  DOT  received  20,277  incident  reports  covering  failed 
metal  drums.  Contrast  the  fibre  drum  total  production  of  40  million  units  of  all  types  to  the 
steel  industries  90  million  units  in  service  per  year,  and  you  can  see  that  the  failure  rate  of  the 
fibre  containers  is  remarlcable  and  attesu  to  thdr  exceptional  reliability  for  hazardous  materials. 

It  firmly  suppora  that  these  noo-DOT  specificatioo  fibre  drums  are  reliable  for  hazardous 
materials  service.  Denial  of  their  usage  in  these  services  is  manifestly  without  safety  related 
cause.  In  view  of  the  economic  hardship,  the  consequences  are  noc  reasonable  to  inflia  on  this 
industry. 

The  fibre  drum  industry  is  completely  unable  to  meet  the  new  UN/DOT  specifications 
without  incurring  significant  costs  and  investments,  which  would  make  these-drums  prohibitively 
expensive  in  the  marketplace.  This  is  because  based  on  their  past  experience,  no  market  return 
can  be  shown  for  the  additional  expenditure  that  buyen  would  be  called  upon  to  make.  As  DOT 
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knows,  the  fibre  drum  industry  has  previously  represented  to  the  Agency  that  the  base  cost  of 
these  drums  would  increase  by  a  subsontial  percentage  if  fibre  drums  must  meet  the  new 
speaficaaons.  thereby  eliminating  any  competitive  edge  that  the  industry  now  has  or  may  have 
in  the  future. 

In  support  of  this  exempdon  request,  the  Council  has  attempted  to  specifically  identify 
the  additional  costs  that  would  result  from  redesigning  the  drums  to  meet  the  new  specifications. 
Accordingly,  cost  informatioa  was  forwarded  to  GMinsel  for  the  Fibre  Drum  Technical  Coundi 
(M..  A.  HUl,  Wlnstoo  &.  Strawn)  m  a  privileged  and  confidential  maimer  in  order  to  ensure 
compliance  with  antitrust  laws  and  regiilations.  For  purposes  of  this  exemption.  Counsel  has 
reviewed  the  confidential  informatioa  forwarded  by  members  and  has  determined  that  the 
average  percentage  increase  related  to  redesigning  the  fibre  drums  to  meet  specifications  is  50 
percent.  (Counsel  is  willing  to  arrange  for  providing  this  confidential  information  to  the  Agency 
in  tlie  context  of  support  for  ttiis  exempdon  reqtiest  if  DOT  requests  this  informadon.) 

As  pertinent  here,  the  number  of  uiuts  to  which  the  SO  percent  increase  applies  represents 
a  substantial  pornon  of  the  fibre  drum  industry.  Accordingly,  it  is  clear  that  a  decision  by  DOT 
CO  deny  this  exempdon  request  will  vinually  eliminate  a  significant  pornon  of  the  fibre  drum 
industry  since  all  compeddve  advantages  resulting  from  the  cost-effecdveness  and  efficiency  of 
the  domesdc  industry  will  have  been  lost  if  the  drums  must  be  redesigned  to  meet  the  new 
spedficadons. 

We  emphasize,  in  addition,  that  the  fibre  drum  totals  are  particularly  reflecdve  of  non- 
DOT  speaficadon  packaging  volumes  since  the  production  of  D0T-21P  uniu  is  now  under 
100.000  units  per  year  and  has  been  dwindling  annually.  Meanwhile  marlcet  growth  for  non- 
specificadon  units  as  described  in  Paragraph  3  above,  has  been  rising  by  8%  per  year  and  their 
use  for  hazardous  materials  has  been  expanding.  Thus  it  is  clear  that  while  fibre  drum 
containers  are  being  used  in  large  numben,  the  containen  being  placed  in  service  are  actually 
the  non-DOT  spedficanon  uiuts  induding  the  ones  made  to  our  industry  spedficadons  described 
above,  and  not  the  DOT  spedficaiion  containers. 

These  cost  facton  are  made  a  part  of  this  peddon  because  they  are  extremdy  cridcal  to 
this  small  but  important  industry  in  our  country.  ICstorically,  undl  a  few  yean  ago,  sted 
containers  were  the  mainstay  of  our  5S-gallon  size  shipping  systems.  This  has  been  changing. 
The  chemical  industry  is  finding  that  other  means  need  to  be  made  available  so  that  an 
assortment  of  packagings  remain  available  to  permit  businesses  in  this  country  to  optimize 
packaging  dedsioos  with  respect  to  environmental  and  other  facton.  For  some  situadons  sted 
drums  may  be  the  desirable  approach  for  certain  usen.  Plastics  have  become  a  viable  altenadve 
but  the  difficuldes  of  disposal  have  resulted  in  some  concerns,  although  there  are  indicadotu  that 
the  nadon's  energy  concerns  may  be  &votably  related  to  their  increased  usage.  Plastics  have 
made  it  clear  that  broader  policy  coosidetations  need  to  be  included  for  thorough  packaging 
devdopment  evaluations.  Fibre  drums  are  an  option  for  the  coming  genexations  because  in  a 
sigmficant  number  of  applications,  industries  have  already  been  better  able  to  deal  with 
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enviroomentai  packaging  concerns.     This  aspea  is  discussed  in  more  detail  below  under 
paragraph  8,  Level  ofZaferf. 


6.  Transport  Modes:  Authorizanon  is  sought  for  shipment  by  rail  and  highway,  solely  within 
Che  United  States. 


7.  Duratioa  of  Ezcmpdon:  It  is  requested  that  this  exemption  be  issued  for  a  renewable,  two> 
year  period. 


3.  Lerel  of  Safety:  It  is  clear  from  the  detail  given  above  that  this  request  is  not  intended  to 
allow  any  nondescript,  so-called  'non-specification*  paricaging  but  rather  to  specify  only  fibre 
dnims  that  are  subject  to  a  rigorous  industry  quality  contml  system  and  specific  design 
limitations.  Thus  the  request  is  not  open-ended.  It  further  has  been  purposely  structured  so  that 
the  packaging  encountered  in  the  field  can  be  verified  to  assure  compliance  with  the  terms  of 
this  exemption.  Containen  must  be  speciiicaliy  marked  to  indicate  compliance  with  the 
requested  exemption.  Therefore,  the  packaging  proposed  will  be  capable  of  being  easily 
evaluated  for  compliance. 

Note  from  the  detail  furnished  in  this  exemption,  that  the  fibre  drum  industry  is  not 
requesting  authorization  for  non-specification  drums,  btit  rather  for  drums  meeting  a 
DLl-KKRENT  FDTC  specification,  in  many  respects  much  more  detailed  and  rigorous  than 
DOT'S  new  standards.  The  proposal  differs  from  the  new  DOT  rules  but,  on  the  other  hand, 
it  substitutes  several  other  significant,  measurable  criteria  to  assure  the  production  of  equally 
reliable  quality  packaging. 

The  detail  under  shipping  experience  above  clearly  supports  that  from  the  public  interest 
perspective,  a  safe  container  results.  This  is  known  factually  by  the  lengthy  and  high  volume 
good  experience  backed  by  DOT'S  own  in-house  incident  reporting  records. 

The  urgency  of  this  request,  and  it  is  extremely  urgent,  is  based  on  DOFs  unwarranted 
withdrawal  of  authorization  for  the  use  of  the  fibre  drum  industry's  current  containers  and  the 
consequem  effeos  on  American  businesses  who  are  alrtjady  ^rnn^  to  feel  the  effects  in  reduced 
riKtnmer  demand.  It  seeks  recognition  for  serious  business  reasons  that  the  HM-181  DOT 
specifications  are  not  the  only  possible  way  that  a  container  for  hazardous  materials  can  be  safely 
designed  and  used.  For  DOT  to  rejea  this  petition  would  be  saying  that  there  is  no  other  way 
than  currenUy  published  in  49  CFR  Pan  178  that  a  container  in  this  country  will  be  permitted, 
no  matter  what  degree  of  proof  is  presented  showing  that  a  container  can  be  constructed  for  safe 
usage  with  the  hazardous  products  listed  in  this  exemption  application. 

Experience  and  history  patentiy  demonstrate  that  there  are  few  absolutes  when  it  comes 
to  engineering  and  design  originality.    New  ways  of  meeting  objectives  are  constantiy  being 
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found.  This  is  how  our  natioo  and  othen  have  pTOfressed.  For  DOT  to  set  aside  this  request 
is  to  refuse  to  recognize  anodier  system  that  RAS  WOPK"^  in  fivor  of  a  new  system  that  is 
dramaticaily  more  costly  for  manufacturen,  for  the  user  and.  eventually,  for  the  consumer  who 
benefits  from  the  products  to  be  shipped  in  these  drums.  R^ecnon  of  the  fibre  drum  industry's 
approach  based  oo  the  experienced  safety  of  its  products  would  have  to.  be  viewed  as  arbitrary 
suce  the  objectives  assigned  the  agency  by  Congress  are  being  met,  i.e.,  demonstrably  safe 
containers  for  the  tianspoitatioa  of  hazardous  matehais  in  this  country. . 

Enviroomentally,  scienosa  and  legislaton  alike  are  constantly  seeking  the  obvious 
benefits  of  making  packaging  from  materials  which  have  high  recycling  potential  and  low 
polluting  risks.  Steel  drums  are  not  plastic  drums,  and  fibre  drums  are  neither.  ^^**  has  its 
benefitt  and  applications.  To  subjea  all  pa/'iraging  to  the  same  structural  criteiia  is  over- 
simplification.  One  parkaging  system  may  diaw  its  strength  from  the  flexibility  of  materials 
while  another  will  rely  on  strength  in  sdffnest.  Tliey  are  distinct  container  systems  and  they 
need  to  be  evaluated  differently  to  achieve  the  desired  quality,  safety,  and  beneficial  effects  for 
our  society.  The  fibre  drum  industry's  standards  illustrated  above  allude  to  the  special  criteria 
for  its  drums  which  admittedly  would  not  all  be  appropriate  to  other  packaging  (which  may  have 
other  compensating  features),  but  these  are  important  for  fibre  drums  to  achieve  equivalency 
or  better. 

The  experience  record  illustrates  that  this  approach  works  since  fibre  drums  for  years 
have  been  successfully  transported  even  while  these  standards  have  been  in  a  development  stage 
within  our  industry.  DOT'S  adamant  'one  system*  approach  would  deny  users  this  successful 
research  in  equivalency  that  permits  using  and  enjoying  the  environmental  benefits  of  a  different 
product. 

If  any  questions  arise  regarding  this  application,  please  contaa  these  offices  directly. 

Sincerely, 


Gordon  Rousseau 
Technical  Advisor 

Enclosures:     FDTC  Member  Panidpants 
FDTC  Standards 
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APPENDIX  A 


ZnXQ     MEMBERS 


ASTRO  FIBRE  DRUM,  INC. 

2795  Sharon  Road 
Evandale,  OH  4S251 

Tel:      (513)  771-1230 
Fax:     (513)  771-0572 

Contaa  Person:  Ptxtr  Legeza 

Albert  Paxil 
Dick  Quanberlin 


GENERAL  COOPERAGE  CO. 

10701  W.  Belmont  Avenue 
Franklin  Park,  IL  60131 

Tel:      (708)  455-3786 
Fax:     (708)  455-1046 

Coruact  Person:  Jade  A.  Rice 


GREIF  BROTHERS 

140  Mountain  Avenue 
Springfield,  NJ  07081 

Tel:      (908)  688-2222 
Fax:     (201)467^763 

Contact  Person:  Peter  Beal 


-  1 
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MIDWEST  FIBRE 

200  Laurence  Diive 
Moorestown.  NT  080S7 

Tel:      (814)  723-1300 
Fax:     (iU)  723-3973 


Comaa  Person: 


Harry  Happ 


SMURFTT  PLASTIC  PKG 

125  Harrison  Avenue 
P.O.Box  433 
Maawan,  NT  08847 

Tel:      (908)  566-5500 
Fax:     (201)  583-8726 


Conxaa  Person: 


Robert  Flafierry 


SONOCO  FIBRE  DRUM 

245  Eisenbower  Lane  South 
Lombard,  IL  60148 

Tel:      (708)  620-3412 
Fax:     (708)  620-3448 


Conxaa  Person: 


Leigh  Evans 


VAN  LEER  CONTAINERS,  INC. 

695  Louis  Drive 
Warminster.  PA   18974 

Tel:      (215)  956-2400 
Fax:     (215)  956-2447 


Comaa  Person: 


Lawrence  Heckler 


-2- 
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FIBRE  DRUM  TECHNICAL  COUNCIL 


1400LSTBEET,  N.W. 

WASHINGTON.  O.C.    2000S-3S02 

(2021  37VS840 


FACSIMILE  12021  371-S9S0 


STANDARD  101 

Revision  No.  0 


COMPATIBIUTY  TESTING 


I.       GENERAL 

Compatibilicy  of  pnxluct  contact  mateiials  (linings,  sealants,  etc.)  is  determined  on  lab  scale 
by  direa  exposure  to  the  commodity  to  be  packaged  for  a  predetermioed  time  at  elevated 
temperature. 

n.      APPLICABILITY 

For  fibre  drums  intended  for  the  packaging  of  liquids. 

m.    TEST  METHOD 

A.       "BOAT"  TEST  DESCRIPTION 

In  the  'boat'  test  a  six  inch  square  of  lining  material  is  folded  and  stapled  into  a  five- 
sided  cube,  or  'boat*.  During  the  folding  operation  the  lining  material  is  sharply  creased 
and  thus  deliberately  damaged  in  a  way  similar  to  what  would  be  expected  during  the 
crimping  process  in  manufacture  of  the  drum,  thus  imposing  residual  stresses  in  the  plastic. 
The  creases  are  exposed  under  the  liquid  level  to  the  produa  inside  a  tightly  closed  8  oz. 
wide-mouth  Jar.  The  jar  is  placed  into  an  oven  or  environmental  room  at  elevated 
temperature  for  a  predetermined  time,  and  is  periodically  examined  for  evidence  of  stress 
cracking  (straining  at  folded  edges  or  comers  of  the  boat).  Samples  of  other  product  contact 
materials  (caulking,  gaskets,  etc.)  may  be  placed  with  the  boat  during  the  test  for  evaluation 
of  any  interactions  (swelling)  between  the  product  and  the  material. 

June  8,  1992  •  J-  OF  ^ 
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FIBRE  DRUM  TECHNICAL  COUNCIL 


1400LSTT)EET,  N.W. 

WASHINGTON.  O.C.    20005-3602 

(2021  371-5840 


FACSIMILE  (2021  371-5980 


STANDARD  101 

Revision  No.  0 


B.     co^fD^^ONS 

Boat  tests  may  be  run  under  any  appropriate  set  of  time  and  temperature  conditions. 
Typical  conditions  might  be  130°F  for  30  days,  with  periodic  examination  allowing  earlier 
terminatioh  of  the  test  if  damage  becomes  apparent. 


rv.     CRITERION  FOR  PASSING  THE  TEST 

No  stress  ciacidng  of  the  lining  material  in  the  damaged  areas  of  the  boat,  as  indicated  by 
staining  of  the  boat  in  those  areas.  Since  occasional  false  positive  results  occur,  caused  by  transfer 
of  product  over  the  top  of  the  boat  by  capillary  action  along  folded  edges,  positive  results  must  be 
confirmed  by  unfolding  the  boat,  allowing  it  to  dry,  and  determining  the  existence  of  breaches  in 
the  lining  material  by  wetting  the  plastic  side  of  the  suspect  area  with  alcohol  or  with  an  alcohol 
solution  of  a  dye.  Breaches  will  be  identified  by  stains  where  the  alcohol  and/or  dye  penetrates 
through  the  plastic  barrier  into  the  paper  below.  If  no  staining  occurs  it  can  be  assumed  that  the 
test  result  was  a  false  posidve. 


June  8.  1992  J.  OF  JL 
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FIBRE  DRUM  TECHNICAL  COUNCIL 


1400LSTI«ET,  N.W. 

WASHINGTON.  O.C.    20OO6-3SO2 

(202)371-6840 


FACSMU  (2021  371  5960 

STANDARD  110 

Revision  No.  0 


JOINT  INTEGRITY 


I.       GENERAL 

Fibre  dninu  intended  for  liquid  packaging  require  more  tightly  crimped  and  rauilfrrf  joints 
than  drums  for  less  critical  applications. 


n.      APPLICABILITY 

For  fibre  drums  intended  for  the  packaging  of  liquids. 

in.    TEST  METHOD 

Joint  integrity  is  determined  in  a  design  type  test  by  filling  a  drum  with  water  containing  a 
wetting  agent  (a  squirt  of  liquid  dish  detergent,  e.g.,  "Joy")  and  subjecting  it  to  a  vibtatioa  test  as 
descnbed  in  49  C.F.R.  178.608.  After  the  vibration  test  both  the  interior  and  exterior  of  the  drum 
in  the  vicinity  of  (he  bottom  chime  joint  are  examined  for  'staining' ,  darkening  of  the  paper  caused 
by  penetration  of  the  liquid  through  the  joint  and  into  the  paper  of  the  sidewall  and/or  the  bottom 
heading. 

IV.    CRITERION  FOR  PASSING  THE  TEST 

A  drum  passes  the  test  if  after  a  one-hour  vibration  test  performed  in  accordance  with  49 
C.F.R.  178.608  there  is  no  observable  staining  of  the  interior  and  exterior  of  the  drum  in  the 
vicinity  of  the  bottom  chime. 

June  8,  1992  X  OF  _L 
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FIBRE  DRUM  TECHNICAL  COUNCIL 


1400  L  STREET.  N.W. 

WASHINGTON,  O.C.    2000S-3E02 

(202)  371-5840 


FACSUMLE  12021  371-59SO 


STANDARD  120 

Revision  No.  0 


LEAKAGE  SPRAY  TEST 


I.       GENERAL 

For  integrally  lined  fibre  drums  for  the  packaging  of  liquids,  instead  of  the  leakproofhess 
tests  spediied  in  49  C.F.R.  178.604  and  Appendix  B  of  49  C.F.R.  Pan  178,  a  Leakage  Spray  Test 
designed  to  identify  any  breaches  in  the  plastic  lining  must  be  performed.  The  material  to  be  used 
for  this  test  shall  be  a  denatured  alcohol  or  equivalent. 


n.      APPLICABILITY 

For  integrally  lined  fibre  drums  intended  for  the  packaging  of  liquids. 

in.    NUMBER  OF  DRUMS  TO  BE  TESTED 

Each  integrally  lined  fibre  drum  manufactured  for  the  packaging  of  liquids  must  successfully 
pass  the  Leakage  Spray  Test. 

IV.    TEST  METHOD 

All  interior  seams  and  joints  of  the  (plastic  lined)  surface  of  each  drum  must  be  sprayed  with 
denatured  alcohol  or  equivalent  in  such  a  way  that  the  target  drum  areas  are  wetted.  The  interior 
surface  of  the  packaging  shall  be  examined  for  'stains'  (dark  spots  in  the  paper  indicating  that  the 
fibre  has  been  wetted). 


June  8.  1992  JL  OF  ^ 
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FIBRE  DRUM  TECHNICAL  COUNCIL 


1 400  L  STREET.  N.W. 

WASHINGTON,  O.C.    20OO5-3SO2 

(2021  371-6840 


FACSUMLE  (2021  371S9S0 


STANDARD  120 

Revision  No.  0 


V.      CRITERION  FOR  PASSING  THE  TEST 

A  drum  passes  the  Leakage  Spray  Test  if  no  'stains*  are  observed  during  the  examinatioa 
described  above. 


June  8.  1992  J.  OF  i 
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FIBRE  DRUM  TECHNICAL  COUNCIL 


1400LSTnaT.  N.W. 

WASHINGTON.  O.C.    200OB-3BO2 

12021  371-S840 


FACSnMU  1202)  371-5960 


STANDARD  130 

Revision  No.  0 


WEATHERPROOHNG 


I.       GENERAL 

If  the  fibre  drum  is  intended  for  outdoor  or  hii>h  humidity  storage,  the  body  must  be  wound 
using  a  non-water  soluble  setting  tube  winding  adhesive.  Drums  of  this  construction  are  essentially 
impervious  to  moisture,  even  if  the  outer  plies  of  th^  drum  are  lacerated  or  abraded.  They  nuy, 
therefore,  be  stored  outdoors  in  high  humidity  environments,  such  as  the  hold  of  ship  or  tropical 
warehouse,  for  an  indefinite  period  of  time. 


n.      APPLICABILITY 

Fibre  drums  intended  for  outdoor  or  high  humidity  storage. 

m.    TEST  METHOD 

The  moisture  resistance  of  a  fibre  drum  must  be  measured  by  subjecting  the  drum  randomly 
selected  from  productioa  to  a  72-hour  shower  at  a  water  flow  rate  of  oiw  inch  per  hour  (with  or 
without  prior  damage  to  the  outer  plies  of  the  drum),  followed  by  a  compression  test. 

rv.    CRITERION  FOR  PASSING  THE  TEST 

The  dr\im  must  lose  no  more  than  1S%  of  its  compression  strength  after  a  72-hour  shower, 
and  still  be  capable  of  passing  the  stacking  test  in  49  C.F.R.  Section  178.606. 

June  8.  1992       .  •  _L  OF  _L 
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FIBRE  DRUM  TECHNICAL  COUNCIL 


1 400  L  STREET.  N.W. 

WASHINGTON.  O.C    20006-3502 

(2021371-5840 


FACSIMILE  (2021  371-5960 

STANDARD  140 

Revision  No.  0 

FIBRE  DRUM  STRUCTURE 


I.       GENERAL 

Fibre  drums  are  containers  made  by  the  convolute  winding  of  multiple  plies  of  papeiboaixl 
mto  an  adhesively  bonded  tube,  followed  by  the  attachment  of  top  and  bottom  heads. 


n.      APPLICABILITY 

AU  fibre  drums. 

m.  SIZE 

Sizes  for  fibre  drums  shall  be  as  prescribed  by  49  C.F.R.  178. 


IV.  TOP  AND  BOTTOM  HEAD  ATTACHMENTS 

Top  and  bottom  heads  shall  be  attached  so  as  to  withstand  successfully  the  tests  prescribed 
under  this  Subchapter  for  the  specific  application  and  type  of  drum.  Top  and  bottom  heads  may  be 
made  from  solid  or  laminated  fibreboaid  or  paperboard,  metal,  plastic  or  wood. 


June  8,  1992  _L  OF  JL 
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FIBRE  DRUM  TECHNICAL  COUNCIL 


1 400  L  STREET,  N.W. 

WASHINGTON.  O.C.    20OOS-3S02 

(2021  371-S840 


FACSIMILE  12021  371-5960 


STANDARD  140 

Revision  No.  0 


SIDEWALL  TUBE 


PAPER  REQUIREMENTS 


The  sidewall  tube  is  made  by  the  convolute  winding  of  papeiboard  of  minimum 
0.012*  caliper,  though  heavier  stock  may  be  used.  The  sidewall  and  headings  must  meet 
burst  test  requirements  as  specified  in  Items  291,  294  and  296  of  the  National  Motor  Freight 
Oassification,  and  Rule  5 1  of  the  Uniform  Freight  Classification. 


B.       ADHESIVE 

The  adhesive  used  to  bond  sidewall  plies  together  may  be  sodium  silicate  or  any  other 
adhesive  capable  of  providing  strong  intetply  bond.  If  the  drum  is  intended  for  outdoor  or 
high  humidity  stoiage,  then  noo-water  soluble  setting  adhesive  shall  be  used  in  its 
constiuctioa.    [See  FDTC  Standard  130.] 


C.       CONSTRUCTION  FEATURES 

In  addition  to  the  multiple  plies  of  papetboord,  other  structural  features  may  be  used 
in  the  sidewall  tube.  A  barrier  ply  containing  polyethylene  or  aluminum  foil  may  be  placed 
at  some  location  in  the  sidewalL  A  polyethyloie  (or  other  plastic)  'skin*  may  be  wound  as 
the  exterior  ply  with  the  plastic  facing  outwards,  to  provide  moisture  resistance,  washability, 
identifiabtlity  and  gsthrric  values  to  the  drum.  A  lining,  made  by  laminaring  polyethylene 
(or  some  other  polymer  or  pdy/foil  combination)  to  the  papeiboard  may  be  used  as  the 
interior  ply  to  provide  liquid-holding  capability  and/or  improved  product  protectioa  and  drum 
cleanliness  properties. 


June  8,  1992  i  OF  J. 
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FIBRE  DRUM  TECHNICAL  COUNCIL 


i400LSTneEr.  N.W. 

WASHMGTON.  O.C   2000S-3502 
(202)  371-5840 


(2021  371-69S0 


STANDARD  140 

Revision  No.  0 


VI.    MISCELLANEOUS  FEATURES 

For  improved  liquid  ughtnen  and/or  saeagtfa,  a  ranllring  material  must  be  used  to  seal  the 
juncture  between  sidewall  and  bottom  heading.  For  imprawed  produa  aod/or  enviroomentai 
proteciioa,  a  gasket  must  be  used  to  seal  the  top  juncture. 
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FIBRE  DRUM  TECHNICAL  COUNCIL 


1400LST1«aT.  N.W. 

WASHINGTON,  O.C   20008-3502 

12021  371-5840 


FACSIMILE  (202)  371-6950 


STANDARD  150 

Revision  No.  0 


IMPACT  TEST 


I.       GENERAL 


Impact  strength  of  fibre  dnims  intended  for  the  packaging  of  liqtiids  is  determined  generally 
in  accordance  with  the  dpover  and  drop  test  procedures  described  in  NMFC  (National  Motor  Freight 
Classification)  Item  296,  Section  2,  and  in  the  essentially  identical  UFC  (Uniform  Freight 
Classification)  Rule  51,  Section  6(b),  for  road  and  tail  shipment,  respectively. 


n.      APPUCABILITY 

For  fibre  drums  intended  for  the  packaging  of  liquids. 

m.    TEST  METHOD 

A.  CONDTTlONDiG 

Fibre  drums  must  be  conditioned  at  SO  ±  2%  relative  humidity  and  73  ±  2*F  (23 
±  1*Q  for  at  least  48  hours  prior  to  test 

B.  TIPOVER  TEST 

Drums  filled  to  net  capacity  with  water  must  widistand  a  tipover  fall  on  concrete  on 
the  cover  chime. 


June  8,  1992  _L  OF  ^ 
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FIBRE  DRUM  TECHNICAL  COUNCIL 


1400LSTKEr,  N.W. 

WASHMOTON,  O.C   20008-3802 

a02)  371 -e^M 


(2021  371-8980 


STANDARD  150 

Revision  No.  0 


C.       BOTTOM  DIAGONAL  DROP  TEST 

Following  the  dpover  test  the  same  drum  must  withstand  a  diagonai  drop  x»  the 
bottom  chime  sufficient  to  provide  at  leatt  300  foot-pounds  impact,  except  that  a  maximum 
height  of  drop  shall  not  exceed  two  feet  and  the  minimtim  height  of  drop  not  kn  than  one 
foot. 


D.       DROP  TEST  ORIENTATION  AND  RELEASE  MECHANISM 

For  the  bottom  diagonal  drop  test  the  drum  shall  be  suspended  such  that  the  ceiuer 
of  gravity  of  the  container  and  contents  is  vertically  above  the  poim  of  impact.  Attainmem 
of  this  ohentatioa  is  f^^ytnuvi  by  suspending  the  drum  from  a  hoist  by  use  of  a  chime  grab, 
and  by  using  a  release  mechanism  similar  to  that  pictured  in  ASTM  D997,  Figure  XI. 3,  to 
initiate  the  drop. 


rV.    CRITERION  FOR  PASSING  THE  TEST 

No  leakage. 


June  8.  1992  i  OF  JL 
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us  Deponmenr  -oo  sav«nin  sir«ti.  s  .v 

0«  Itanspononon  .Vasnmgion  OC      .:;90 


AdmMtlroHen 

JAN   I  2   1993 


Mr.  Gordon  Rousseau 
Technical  Advisor 
Fibre  Drum  Technical  Council 
1400  L  Street,  N.W. 
Washington,  DC   20005-3502 

Dear  Mr.  Rousseau: 

This  Is  In  response  to  your  application  (10836-N),  on  behalf  of 
the  Fibre  Drum  Technical  Council,  for  an  exemption  from  the 
Hazardous  Materials  Regulations.   Your  application  was  to 
authorize  the  continued  use  of  fiber  drums  which  do  not  meet 
the  performance  standards  adopted  under  Docket  HM-181  (49  CFR 
Part  178) ,  for  certain  hazardous  materials  which  are  currently 
authorized  to  be  shipped  in  non-specification  paclcagings. 
These  materials  are,  after  October  1,  1996,  required  to  be 
shipped  in  packaglngs  which  meet  performance  standards  at  the 
Packing  Group  II  or  III  level. 

This  is  to  advise  you  that  your  request  for  exemption  is 
denied.   In  accordance  with  49  CFR  107.109(c),  the  reason  for 
the  denial  is  as  follows: 

The  application  did  not  demonstrate  that  the  fiber 
drums  proposed  for  use  in  the  shipment  of  various 
hazardous  materials  will  provide  a  level  of  safety  at 
least  equal  to  that  esteibllshed  in  the  regulations 
adopted  under  Docket  HM-181.   Packaglngs  used  to 
transport  liquid  materials  must  be  tested  to  show  a 
capability  to  withstand  internal  pressures  which  may 
be  produced  by  the  liquid  lading.   The  standards 
submitted  with  your  application  did  not  address  the 
pressure  requirements  of  the  leakproofness  and 
hydrostatic  pressure  tests  required  for  packaglngs 
Intended  for  liquid  hazardous  materials  (49  CFR 
178.604  and  178.605). 

The  "Impact"  test  proposed  is  not  equivalent  to  the 
drop  test  required  for  Packing  Group  II  or  III 
packaglngs  (49  CFR  178.603).   Some  of  the  materials 
you  listed  in  your  application  would  be  required  to 
be  shipped  in  packaglngs  tested  to  the  Packing  Group 
II  level.   The  testing  represented  by  the  standards 
submitted  with  your  application  would  not  even  equate 
to  the  less  stringent  Packing  Group  III  level. 
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The  Research  and  Special  Prograns  Adainistratlon  (RSPA) 
acknowledges  that  the  performance  standards  adopted  in  Docket 
HM-181  represent,  in  many  cases,  2m  increase  in  packaging 
integrity  as  conpared  with  the  "old"  specification-based 
systea.   These  perforaance  standards  represent  the  virtual 
culmination  of  zm  effort  which  began  in  1968.   A  major  thrust 
of  HM-181  was  to  enhance  safety  i-hT-nmyh  better  elaaaif ieation 
and  packaging.   HRP^  "*°  '^«:-'^'"-"^h  «hniii-  »ha  jiriafpi»/~y  of 
packaging  for  certain  hazardous  materials,  including  those 
which  pose  HnvlrgnaBiiLal  hazaraa.   Em-XeL-«t»-181  p"*-  ^n  pT^g" 
minimal  performzmce  requirements  for  packaging  hazardous 
materliis  based  on  the  risks  they  pose  to  health  and  the 
environment.   For  a  Packing  Group  III  performance  level,  a 
package  mxist  be  able  to  survive  a  2.6  foot  (0.8  meters)  drop 
without  leakage,  a  lower  height  than   if  one  55-gallon  fiber 
drum  fell  off  emother.   It  is  not  the  intent  of  HM-181  to 
maintain  the  status  quo,  but  rather  to  increase  the  level  of 
aptfaty   wit-h  i-a^ard  to  tha  nnOcaainq    nf    eei-tain  materials. 

RSPA  remains  firm  in  the  belief  that  the  minimal  performance 
standards  imposed  by  HM-181  are  necessary  and  iuatified  based 
on  safet^Y  and  environmental  concerns.   In  order  to  provide  the 
industry  with  more  time  in  which  to  develop  new  packagings 
which  are  capzUsle  of  meeting  the  performance  criteria, 
implementation  was  delayed  until  October  1,  1996,  for  domestic 
shipments  in  non-DOT  specification  packagings. 

RSPA  believes  that  packagings  which  meet  the  performance 
standards  can  economically  be  produced  emd,  indeed,  are  being 
produced.   Many  of  these  packagings  are  reusable  and 
recyclable.   Therefore,  U.S.  hazardous  materials  shippers  have 
alternatives  for  authorized  packagings  which  meet  the  HM-181 
performance  criteria. 

Sincerely, 


^     Alan  I.  Roberts 

Associate  Administrator  for 
Hazardous  Materials  Safety 
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(202)  jn-sroo 

nCSHU  (Mil  3Tr9MO 


March  15,  1993 
HAWDDEUYmm  MAR  I  5  i9S3 

Ros«  A.  McMurray  in       ^ 

Acting  Actaainlatrator  Wf^-^'i 

U.S.  D«partB«nt  of  Transportation  ^ 

Ras«arch  and  Special  Prograas  Adainistration 
400  Savantta  Straat,  S.H. 
Naahington,  O.C.   20590 

Ml   ABoaal  of  Danial  of  Apalioaticn  for  B»amtioB  tl0t3<-M> 

Daar  Ma.  McMurray: 

Enclosad  you  will  find  tha  Fibra  Drua  Tachnical  Council's 
("Council")  appaal  of  the  Dapartnant  of  Transportation's  Research 
and  Special  Prograas  Adainistration's  ("RSPA")  denial  of  the 
Cotincil's  exeaption  application  filed  with  your  office  on  June  8, 
1992. 

As  you  will  recall,  I  received  an  extension  of  tiae  in 
which  to  file  this  appeal  until  March  15,  1993  pursuant  to  your 
February  12,  1993  letter.  My  request  for  (ui  extension  of  tiae  was 
based  upon  RSPA's  Freedoa  of  Inforaation  Officer's  acJcnowledgaent 
that  RSPA  would  be  unable  to  respond  to  ay  Freedoa  of  Inforaation 
Act  ("FOIA")  request  within  a  30-day  period.  As  pertinent  here,  I 
have  not  yet  received  a  response  to  ay  FOIA  request,  and  therefore, 
this  appeal  is  predicated  upon  information  that  is  currently 
available  in  the  public  docket  files  (except  for  one  Agency  record 
that  you  have  provided  which  is  Exhibit  D  to  this  appeal) . 

The  Council  appreciates  your  consideration  of  this  appeal 
and  looks  forward  to  your  decision. 


Enclosures 

cc:   Frazer  Hilder,  Esquire 

Fibre  Drua  Technical  Council 


136 


BB70RB  THE  i  < 

SSSEASCH  AHD  SPECIAL  PROGRAMS  ADMIHISTRATIOM 
DHITED  STATES  DBPARTMEMT  OP  TRANSPORTATION 


MAR  ;  5  ^'931 


■fr. 


IN  TEE  MATTER  OP  TEE  PIBRE 
DRUM  TECENICAL  COUNCIL'S 
EXEMPTION  REQUEST  (10836N) 


Appsal  NO. 


APPEAL  OP  DEPARTMENT  OP  TRANSPORTATION'S 
RESEARCS  AND  SPECIAL  PROGRAMS  ADMINISTRATION 
DENIAL  OP  BXEMPTTQH  BEOUBaT  iaiy?6M 


I.    BACXGROmro 


This  is  an  appeal  of  the  decision  of  the  Departaent  o 

Lll^^^  n  "I  exenption  request  108  3  6N  and  is  filed  on  behalf  o 
i5?/  Jh!  l"^  ^•^''^■\''l^  council  ("FDTC-  or  "Council")  .  on  jJne  I 
illlrdlul  M^^J-^  i'"-^^**  an  exemption  request  with  RSPA's  Office  o: 
Hazardous  Materials  Exemptions  and  Approvals  requesting  RSPA  t. 

liquid  cleaning  compounds  and  other  hazardous  materials  beyond  thn 
effective  date  of  HM-181.1'  (Ss&   Exhibit  A.)   HM-181  effective!' 
lllft'ttV     ''*'*  "-^^  °^  ^*  ^^^"  "^^^     "°^  confoiing  to  ?hM 
SaH????;  ^r'^c^'^r"^'  °^  ™""^  f^'^  shipment  of  these  hazardou: , 
J  laoitif   t-H  ""  f^o^"*t''.^°'  ^^^^-  ^^  required  by  49  U.S.C.  app  ^ 
arant  i?Vn  !5   ^^'^  submitted  a  safety  analysis  to  justify  II 
grant  of  an  exemption,  and  more  specifically,  the  Council  submittec 
ail  information  required  by  49  C.F.R.  §  107. 103  (b)  (1) -(ii)  .2' 

On  January  12,  1993,  the  Associate  Administrator  foi 
Hazardous  Materials  Safety  (Alan  I.  Roberts),  issued  a  letter  tc 
the  Council  denying  the  exemption  request  primarily  based  upon  the 
stated  reasoning  that  these  fibre  drums  cannot  meet  the  HM-IS] 
performance  standards  (drop  and  pressurization  tests)  required  for 
Shipment  of  these  materials.  A  more  detailed  explanation  of  the 
factors  RSPA  considered  in  its  review  of  the  exemption  application, 
and  the  alleged  reasons  for  denial,  is  provided  in  RSPA's 
Exemption  Evaluation  Form"  and  "Issue  Paper".   (Sas  Exhibit  C  ) 


These  hazardous  materials  include  those  formerly  regulated 
pursuant  to  49  C.F.R.  SS  173.249a,  173.118(b),  173.245b,  and 
173.232;  hereinafter  referred  to  as  "these  materials". 

The  FDTC  supplemented  its  exemption  application  with  a  filing 
on  August  3,  1992.  (SS&   Exhibit  B.) 
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As  pertinent  to  this  appeal,  the  FDTC  filed  the  exemption 
■quest  since  RSPA  failed  to  respond  to  the  FDTC's  ''Petition  for 
■consider at ion"  ("Petition")  which  was  filed  on  April  2,  1991  in 
Bsponse  to  the  HM-181  final  rule.^  (£fifi  Exhibit  D.)  In  the 
DTC's  Petition,  the  Council  requested  RSPA  to  reconsider  the 
ffect  that  HM-181  would  have  on  the  fibre  drum  industry,  and  the 
iccellent  safety  record  and  shipping  experience  of  fibre  drums,  and 
pecifically  requested  RSPA  to  continue  authorization  of  non- 
pecification  fibre  drums  for  domestic  shipments  of  certain 
zzurdous  materials.  In  addition  to  filing  the  Petition,  the  FDTC 
•t  several  times  with  RSPA  staff  in  regard  to:  (1)  the  impact  of 
M-181  on  the  fibre  drum  industry;  and  (2)  the  industry's  extensive 
xperience  and  excellent  safety  record. 

On  December  20,  1991,  the  RSPA  effectively  denied  the 
DTC's  petition  (see  56  Fed.  Reg.  66145)  by  failing  to  respond  to 
tie  Petition  in  the  corrections  to  the  HN-181  final  rule.  As  a 
•suit,  the  FDTC  filed  its  exemption  request,  which  was  denied, 
ccordingly,  the  FDTC  appeals  the  decision  of  the  Associate 
dministrator  for  Hazardous  Materials  Safety  to  deny  the  exemption 
iquest . 

|I.   JTOIflDICTIOM 

The  Administrator  of  RSPA  has  the  authority  to  consider 
tiis  administrative  appeal  pursuant  to  49  C.F.R.  S  107.121. 

IZ.  I88nE8  TO  B»  COHaiPgagP  BY  THE  ADMIMISTRATOR  OT  RSPA 

RSPA  Has  Hot  Considered  All  Of  The  Relevmnt  raetors 
IB  Reviewing  The  rOTC's  Bzeaption  Application,  And 
Therefore.  Has  Abused  Its  Discretion 

Section  107(a)  of  the  Hazardous  Materials  Transportation 
ct  ("HMTA"),  as  amended,  49  U.S.C.  app.  S  1806(a),  authorizes  DOT, 
hrough  the  auspices  of  RSPA,  to  issue  an  exemption  provided  the 
•questor  meets  one  of  two  standards.  First,  if  there  is  an 
xisting  level  of  safety  established,  the  Agency  is  authorized  to 
ssue  an  exemption  if  the  requestor  demonstrates  that  the  level  of 
afety  in  the  shipment  of  hazardous  materials  (in  accordance  with 
he  exemption)  is  at  least  equivalent  to  that  required  by 
•gulation.  The  second  standard  applies  if  there  is  no  existing 
evel  of  safety  established;  in  this  context,  RSPA  is  authorized  to 
ssue  the  exemption  provided  it  is  consistent  with  the  public 


The  FDTC  also  responded  twice  to  the  Notice  of  Proposed 
Rulemaking,  on  February  26,  1988  and  May  25,  1988.  The 
comments  expressed  various  concerns  in  regard  to  the  effect 
and  impact  that  HM-181  would  have  on  the  domestic  fibre  drum 
industry  and  why  RSPA  should  allow  the  continued  use  of  fibre 
drums  for  certain  commodities. 

-2- 
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intarttst  and  policy  of  Titl«  I  of  th«  Transportation  Safety  Act  of 
1974  (jlfifi  49  U.S.C.  S  1801  a^  SSSl')-^ 

RSPA  has  apparently  determined  that  the  first  standard  is 
applicable  in  this  case.  However,  it  is  important  to  note  that 
there  is  no  case  law  or  RSPA  guidance  which  explains  how  RSPA  or 
the  person  requesting  the  exemption  determines,  in  accordance  with 
this  standard,  what  the  established  existing  level  of  safety  is. 
The  determination,  then,  is  conducted  on  a  case-by-case  basis,  auid 
in  the  pending  matter,  RSPA  incorrectly  and  arbitrarily  determined 
that  the  new  performance  tests  required  by  HM-181  for  fibre  drums 
constitute  the  "established  existing  level  of  safety"  since  the 
performance  standards  assess  "a  packaging' s  ability  to  svirvive  the 
transportation  environment."  (See  Exhibit  C  at  "IH"  and  p. 5.) 

In  RSPA's  letter  of  denial,  it  stated  that  the  exemption 
application  failed  to  "demonstrate  that  the  fibre  drums  proposed 
for  use  in  the  shipment  of  various  hazardous  materials  [would] 
provide  a  level  of  safety  at  least  equal  to  that  established  in  the 
regulations  adopted  under  Docket  HM-lSl."  (See  Exhibit  E.)  As 
noted  above,  the  existing  level  of  safety  to  which  RSPA  refers  is 
the  new  performance  standards  required  by  HM-181  for  fibre  drums. 
RSPA's  conclusion  clearly  ignores  relevant  factors  that  were  pzurt 
of  the  exemption  request  and  the  administrative  record;  i.e. .  the 
shipping  experience  and  safety  record  associated  with  pre-HM-181 
authorized  fibre  drums.  In  reaching  this  conclusion,  RSPA  has 
placed  undue  reliance  upon  an  irrelevant  factor;  i.e. .  the  new  HM- 
181  performance  standards  for  which  there  is  no  history  of  shipping 
experience  in  this  country.  These  new  performance  standards  have 
not  been  tested  or  proven  in  the  real-life  transportation  world  — 
there  is  an  obvious  lack  of  experience  with  these  standards  and 
they  do  not  and  cannot,  in  any  regulatory  context,  represent  an 
"established"  existing  level  of  safety.  In  contrast,  fibre  drvims 
authorized  prior  to  HM-181,  as  demonstrated  in  the  exemption 
application,  have  been  proven  to  be  safe  —  the  success  rate  in  the 
real-life  transportation  world  is  almost  100  percent  fsee  p. 5) .  In 
ignoring  this  successful  safety  record,  RSPA  is  ignoring  the  only 
existing  level  of  safety  that  has  been  firmly  established  by 
experience,  and  is  instead,  arbitrarily  relying  upon  the  new  HM-181 
performance  standards. 

Numerous  companies  have  submitted  comments  to  RSPA  in  the 
administrative  record  in  regard  to  HM-181  documenting  the  excellent 
safety  record  amd  shipping  experience  that  these  companies  have  had 
with  the  transportation  of  materials  (including  many  types  of 
chemicals)  in  fibre  drums.  For  example,  these  companies,  including 
OTV  Distributors,  Inc.,  USC  (division  of  Hydrate  Chemical  Co.), 
Golden  West  Distribution  &  Warehousing,  WCS  Corporation,  Cameron- 
YaUcima,  Inc.,  J.F.  Shelton  Company,  Econotek  Inc.,  Jonco  Chemical 


Title  I  generally  pertains  to  the  regulation  of  hazardous 
materials  that  will  be  shipped  in  transportation. 
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Co.,  Inc.,  Chevron  Chemical  Company,  Shell  oil  Company,  Ally 
Industries,  Independent  Packaging  Inc.,  Sybron  Chemicals  Inc.,  Olin 
Corporation,  the  Virkler  Company,  cooper  Chemical  Company,  Borden 
Inc.,  Specialty  Polymers,  Inc.,  and  General  Chemical  Corp.  (many  of 
which  are  Fortiine  500  companies)  ,  stated  in  letters  submitted  to 
RSPA  in  1991  that:  "In  light  of  extensive  experience  in  the 
shipment  of  these  nonflammable  and  corrosive  products  in  openhead 
fibre  drums,  and  their  proven  performance  in  service  *  *  *  we 
strongly  request  that  DOT  reconsider  its  decision  to  eliminate  the 
benefits  of  these  exceptions,  and  that  it  eunend  HM-181  to  allow  the 
continued  domestic  shipment  of  such  corrosives  and  flammables  in 
openhead  fibre  drums."  Another  company,  Co-Plas,  Inc.,  which  uses 
approximately  15,000  fibre  drums  annually,  also  submitted  comments 
to  RSPA  in  1991  and  stated  that  the  company  has  "never  experienced 
any  problems  in  shipping  or  handling  of  [chemicals]."  As  is 
apparent,  fibre  drums  that  were  authorized  prior  to  HM-181, 
pursuant  to  RSPA's  exemption  authority,  have  a  proven  track  record 
and  a  history  of  safety  in  the  shipment  of  hazardous  materials 
authorized  by  the  applicable  exemptions.  These  fibre  dr\uas 
represent  the  established  existing  level  of  safety.  RSPA's 
decision  to  conclude  otherwise  is  completely  without  justification. 

Even  RSPA,  by  its  own  admissions,  has  acknowledged  the 
safety  record  of  fibre  drums  authorized  prior  to  HM-181.  For 
example,  RSPA,  in  its  Exemption  Evaluation  Form,  identified  the 
shipping  experience  associated  with  pre-HM-181  authorized  fibre 
drums  as  "satisfactory."  fSee  Exhibit  C,  Part  V).  Additionally, 
in  the  preamble  to  the  final  rule,  RSPA  explained  that  certain 
standards  required  by  HM-181  would  not  become  effective  for  a  five- 
year  period  "to  ease  the  burden  of  transition  to  the  new  packaging 
standards,  in  those  instances  where  safetv  considerations  do  not 
warrant  a  shorter  implementation  period"  (^phagjg  a^<i[<^^<a)  •  SSS.  55 
Fed.  Reg.  52408  (Dec.  21,  1990).  Since  the  new  performance 
standards  prescribed  for  fibre  drums  do  not  become  effective  until 
October  1,  1996,  RSPA  has,  in  effect,  admitted  that  there  are  no 
safety-related  reasons  to  support  an  early  phase-out  of  pre-HM-181 
fibre  drxims.^' 

As  pertinent  here,  RSPA's  analysis  in  relying  upon  the 
new  performance  standards  as  the  "established"  existing  level  of 
safety  is  clearly  flawed.  For  example,  RSPA  states  in  its 
Exemption  Evaluation  Form  that  the  new  performance  standards  are 
intended  to  simulate  the  transpozrtation  environment  fsee  Exhibit  C, 
p..6)  ,  an  obvious  admission  that  it  is  concerned  about  how  packaging 
performs    in    the    real-life    transportation    environment. 


RSPA  did  provide  a  transitional  phase-in  period  for  other 
requirements  warranted  by  safety  considerations.  For  example, 
RSPA  provided  a  two-year  transition  period  for  classification, 
hazard  commiinication  and  packaging  changes  for  materials  that 
are  poisonous  by  inhalation.  55  Fed.  Reg.  52409  (Dec.  21, 
1990) . 
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Notwithstanding  this  conc«m,  RSPA  states,  in  a  contradictory 
fashion,  that  "shipping  axp«rienc«  alone  does  not  demonstrate 
packaging  reliability"  (isL.) .  Thus,  RSPA  has  decided  to  rely  upon 
unproven  standards  that  allegedly  "simulate"  the  transportation 
environment,  in  determining  what  the  established  existing  level  of 
safety  is,  but  has  concurrently  decided  to  exclude  actual  shipping 
experience  (and  a  history  of  safe  use)  in  the  real-life 
transportation  environment  in  meJcing  its  determination.  In  short, 
RSPA  has  arbitrarily  denied  the  exemption  request  in  relying  upon 
the  new  performamce  standards  as  the  established  existing  level  of 
safety  and  in  ignoring  relevant  factors  which  etre  pertinent  to  its 
decision;  f i.e. .  shipping  experience  and  the  safety  record  of  pre- 
HM-181  authorized  fibre  drums) .  Accordingly,  RSPA  has  abused  its 
discretion  in  denying  the  exemption  request  submitted  by  the 
Council. 

B.   RBPA's  Denial  Of  The  EzemptioB  Request  Is  Arbitrary 
And  Caprieieue 

1.   RSPA  Palled  To  Consider  The  Pibre  Drum  Industry's 
Bxeellent  Safety  Record  And  Extensive  Shipping 
Bzperience  —  Relevant  Paetors  Which  Support 
Issuance  Of  The  exemption \ 

As  noted,  the  Associate  Administrator  for  Hazardous 
Materials  Safety  completely  ignored  the  fibre  drum  industry's 
excellent  safety  record  and  extensive  shipping' experience;  i.e. . 
the  established  existing  level  of  safety,  as  detailed  by  the  FDTC 
in  its  exemption  request.  For  example,  at  page  3  of  the  exemption 
request,  the  FDTC  noted  that  company  records  and  RSPA's  own  records 
(Hazardous  Materials  Incident  Reporting  System)  demonstrate  that 
from  1980  to  1991,  over  13  million  fibre  drxims  were  built  for  use 
in  shipping  the  hazardous  materials  for  which  the  exemption  was 
requested.  With  respect  to  the  13  million  drums  (in  which  a 
variety  of  hazardous  materials  were  shipped),  only  1,487  incident 
reports  indicating  a  failure  of  some  type  were  filed  with  DOT 
during  this  ll-year  period.^  Thus,  the  success  rate  that  can  be 


RSPA  conveniently  states  at  page  4  of  its  Issue  Paper  that  the 
Agency's  incident  reporting  system  "is  not  complete  and  does 
not  represent  all  of  the  incidents  that  occur."  Yet,  RSPA 
relies  upon  the  data  submitted  to  this  system  in  reviewing 
other  exemption  applications  and  in  determining  whether  an 
adequate  safety  record  exists.  In  fact,  RSPA  relied  upon  the 
Hazardous  Materials  Incident  Reporting  System  in  justifying 
the  new  performance  standards  in  HM-181.  See  RSPA's  "Final 
Regulatory  Evaluation,  Docket  HM-181,  Performance-Oriented 
Packaging  Standards",  pp.  ii-iii,  9,  (Oct.  15,  1990). 
Clearly,  the  data  and  the  system  can  not  be  so  flawed  and 
inaccurate  that  RSPA  continues  to  maintain  the  system,  and 
further,  continues  to  rely  upon  the  data  in  its  administration 
of  the  hazardous  materials  regulations. 
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attributed  to  shipments  of  hazardous  materials  in  fibre  drums, 
including  those  materials  requested  for  continued  authorization  in 
the  exemption  request,  is  almost  100  percent  (specifically,  99.99 
percent) .  As  further  noted  in  the  exemption  request,  RSPA  received 
20,277  incident  reports  covering  failed  metal  drums  during  the  same 
time  period;  this  failure  rate  must  be  considered  in  comparing  the 
total  production  of  fibre  drums  of  40  million  units  of  all  types  to 
the  steel  industry's  90  million  units.  In  short,  the  statistics 
demonstrate  that  the  success  rate  for  fibre  dnma  is  remarkably 
high,  and  further,  the  statistics  attest  to  the  fibre  drum's 
exceptional  reliability  for  the  shipment  of  hazardous  materials. 

It  is  extremely  important  to  consider  the  significance  of 
these  statistics  (associated  with  the  shipment  of  hazardous 
materials  in  fibre  drums)  in  the  context  of  DOT'S  regulatory 
history  regarding  some  of  the  hazardous  materials  for  which  the 
exemption  was  requested,  i.e. .  materials  formerly  regulated  by  49 
C.F.R.  S  173.249a.  Specifically,  in  the  1970's,  DOT,  in  accordance 
with  HM-57,  amended  the  definition  for  corrosive  materials 
subjecting  many  materials,  previously  unregulated,  to  regulation. 
In  the  definitional  amendment,  DOT  recognized  the  acceptability  of 
fibre  drrims  as  safe  and  adequate  packaging  for  the  materials  that 
were  to  be  regulated  under  new  Section  173.249a  —  some  of  the  seune 
materials  described  in  the  exemption  request.  In  authorizing  fibre 
drum  packaging  for  these  materials  under  the  new  final  rule,  HM-57, 
DOT  noted  that: 

*  ♦  *  the  available  record  does  not  support 
that  S  173.249a  would  result  in  unsafe 
practices.  It  is  important  to  note  that  the 
descriptions  set  forth  in  §173. 249a  will 
permit  the  Board  to  monitor  the  adequacy  of 
the  [non-DOT  specification]  packagings 
authorized  in  this  section  through  its 
hazardous  materials  incident  reporting  system. 

38  Fed.  Reg.  35467  (Dec.  28,  1973).  As  is  evident,  not  only  did 
DOT  make  an  affirmative  decision  to  allow  non-specification 
packaging,  but  DOT  concurrently  decided  to  monitor  the  adequacy  and 
safety  of  non-specification  packaging  for  materials  regulated  under 
Section  173.249a  to  determine  if  its  decision  should  stand.  This 
analysis  is  confirmed  by  the  original  Notice  in  the  Federal 
Register  for  this  rulemaking,  in  which  DOT  stated  its  objective  as 
follows: 

A  new  S  173.249a  is  proposed  to  prescribe 
packaging  for  these  materials.  Meanwhile  the 
Board  has  been  inquiring  into  the  strength  of 
some  of  the  packaging  referenced  to  determine 
if  upgrading  of  the  package  is  warranted  and 
feasible.  Depending  on  the  outcome  of  the 
Board's  review  and  the  records  of  experience 
that  it  gathers  ' regarding  the  shipment  of 
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matarials  In  thtts*  packagss,  th«  Board  may 
propos*  further  rulamaklng  in  this  araa. 

38  Pad.  Rag.  24915  (Sept.  11,  1973). 

As  is  apparent,  DOT  put  the  regulatory  conmunity, 
including  the  fibre  drum  industry,  on  notice  that  it  would  be 
monitoring  and  evaluating  the  shipment  of  materials  regulated  by 
Section  173.249a  in  non-specification  packaging,  from  a  safety 
parspeetive.  Given  the  excellent  safety  record  associated  with  the 
shipment  of  these  materials  in  fibre  drums,  and  the  many  years  of 
shipping  experience  f i.e. .  an  established  level  of  safety) ,  it  is 
indeed  unclear  as  to  why  RSPA  has  now  decided  to  teJce  the 
extraordinary  step  of  eliminating  the  continued  authorization  of 
fibre  drums  for  these  materials  by  denying  the  exemption  request. 
Had  the  fibre  drum  industry's  record  not  demonstrated  a  success 
rate  of  99.99  percent,  RSPA's  decision  to  deny  the  request  would  be 
understandable.  However,  it  is  clear  from  a  review  of  the 
Associate  Administrator's  decision  that  RSPA  completely  ignored  the 
excellent  safety  record  and  extensive  shipping  experience 
associated  with  use  of  fibre  drums  for  these  materials  — -  factors 
which  demonstrated  the  existence  of  an  established  level  of  safety 
and  which  supported  issuance  of  the  exemption.  Accordingly,  RSPA's 
decision  was  arbitrary  and  capricious. 

2.   RBVA's  Policy  In  Oranting  Ezceptions  To  BM-lSl 

Has  Been  Incoasisteatly  Applied,  And  Is  Therefore, 
Arbitrary  And  caprieieua 

In  responding  to  numerous  comments  and  Petitions  for 
Reconsideration  from  the  regulated  community  in  connection  with  HM- 
181,  RSPA  decided  to  authorize  certain  existing  exceptions  to  the 
new  rule,  and  additionally,  decided  to  authorize  new  exceptions 
based  upon  information  provided  to  RSPA  by  interested  parties.  A 
brief  review  of  these  authorized  exceptions  demonstrates  that 
RSPA's  policy  in  granting  exceptions  to  the  HM-181  performance 
standards  has  been  inconsistently  applied;  accordingly,  RSPA's 
decision  to  deny  the  FDTC's  exemption  request  is  arbitrary  and 
capricious. 

In  RSPA's  promulgation  of  HM-181  as  a  final  rule,  for 
example,  the  Agency  decided  to  classify  anhydrous  ammonia  as  a 
"non-f  launmable  gas**  for  purposes  of  domestic  shipments 
notwithstzmding  the  fact  that  anhydrous  ammonia  is  classified  as  a 
"poison  gas"  under  HM-181  for  international  shipments.  RSPA's 
reason  for  doing  so  was  based  upon  comments  received  in  response  to 
HM-181.  As  stated  by  RSPA  in  the  final  rule,  numerous  comments 
were  received  claiming  "that  reclassification  of  anhydrous  ammonia 
to  a  poison  gas  will  substantially  increase  transportation  and 
insurance  costs.  Commenters  also  pointed  out  that  transportation 
and  uses  of  anhydrous  eunmonia  products  are  essentially  safe."  55 
Fed.  Reg.  52434  (Dec.  21,  1990).  RSPA  concxirrently  acknowledged  in 
the  Federal  Register  that  a  poison  classification  "would  be  the 
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m»t  way  to  conmunlcata  th«  hazeurds  of  anhydrous  anmonla**,  fid. )  ^ 
lut  n«v«rth«l«ss  d«cid«d  to  aaJce  a  domestic  except  ion  to  HM-181 
ilassifying  th«  conmodity  as  a  Division  2.2  non-flaoaable,  non- 
loisonous  comprassad  gas  for  donastic  shipoants.  Significantly, 
nhydrous  euutonia  is  classifiad  as  a  Division  2.3  poison  gas  for 
nternational  shipmants. 

Similarly,  RSPA  dacidad  to  maintain  a  domastic  axcaption 
or  combustible  liquids  allowing  domastic  shippers  to  deviate  from 
he  UN  definition  of  flammable  liquids;  i.e. .  domestic  shippers 
ave  the  option  of  reclassifying  the  materials  as  combustible  in 
he  I00°r  to  14 1"*?  flash  point  range.  The  UN  definition  for 
lammable  liquids  includes  liquid  materials  with  a  flash  point  at 
r  above  100*T  to  141*^.  In  granting  this  domestic  exception,  RSPA 
pecif ically  noted  that  it  is  "aware  of  the  concerns  of  commenters 
ho  stated  that  the  domestic  exception  violates  an  intent  of  Docket 
M-181  to  achieve  regulatory  harmony",  55  Fed.  Reg.  52435  (Dec.  21, 
990) ,  but  nevertheless,  decided  to  authorize  the  domestic 
xception  since  it  would  be  "consistent  with  the  way  these 
aterials  have  been  regulated,  transported,  and  stored  for  years 
*  *",  and  that  the  exception  would  minimize  economic  impacts. 

While  the  examples  cited  above  pertain  to  RSPA  exceptions 
or  commodities  and  classification,  as  distinguished  from 
ackaging,  the  ultimate  impact  and  effect  of  RSPA's  decision  to 
jthorize  a  domestic  exception  is  the  same;  i.e. .  a  deviation  from 
le  performance  standards  set  forth  in  HM-181.  Important^ly ,  RSPA 
ranted  these  exceptions  based  upon  considerations  such  as:  the 
apact  of  HM-181  upon  the  domestic  markets,  costs  to  industry 
squesting  the  exception,  and  data  provided  by  commenters  as  to 
<isting  domestic  transportation  practices  and  the  relative  safety 
f  such  practices.  As  relevant  here,  there  is,  in  practice,  no 
abstantive  difference  between  a  "commodity"  exception  and  a 
packaging"  exception  since  both  kinds  of  exceptions  result  in  the 
lipment  of  a  regulated  commodity  in  non-specification  packaging. 

RSPA  also  authorized  various  domestic  exceptions  in  its 
arrections  docviment  to  final  rule  HM-181  in  December  1991.  Again, 
f  way  of  example,  RSPA  agreed  to  allow  salvage  drxims  to  be  tested 
:  the  Packing  Group  III  performance  level  (with  liquid  or  solids) 
1  lieu  of  the  Packing  Group  II  level  based  upon  "the  manner  in 
lich  salvage  druiu  are  actually  used."  56  Fed.  Reg.  66137  (Dec. 
),  1991)  .  Likewise,  RSPA  decided  to  continue  the  existing  cxirrent 
xemption  excepting  mercury  shipped  in  manufactured  eurticles  from 
legulation  under  certain  conditions.  In  allowing  this  exemption, 
l>PA  accepted  the  Petitioner's  claim  that  there  has  not  been  any 
Loss  of  contents  during  transportation  in  connection  with  this 
cemption"  (i^. ) ,  i.e. .  the  exemption  was  continued  based  upon 
idustry's  shipping  experience.  Shipping  experience  was  also 
ilied  upon  when  RSPA  decided  to  liberalize  packaging  authorization 
}r  pyrophoric  materials.  Id*  And,  long-standing  shipping 
ractices  were  also  relied  upon  by  RSPA  in  continuing  the  exemption 
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for  m«thyl  bromida  and  chloropicrin  mixtures  to  b«  shipped  in  snal 
packages.   Id> 

Another  important  exception  that  should  be  considered  in 
the  context  of  this  appeal  was  RSPA's  decision  to  allow  the 
continued  use  of  the  T-zone  test  by  drum  manufacturers  to  determins 
"leakproofness"  despite  RSPA's  stated  ac)cnowledgement  that  "[steel] 
dram  manufacturers  ***  have  not  adequately  shovm  [the]  test  to  be 
an  ^equally  effective'  leakproofness  testing  method".  56  Fed.  Reg. 
66154-66155  (Dec.  20,  1991).  RSPA  further  noted  that  "the 
companies  that  conducted  the  equivalency  tests  did  not  evaluate  tha 
effectiveness  of  the  T-zone  test  by  using  drums  that  were  Icnown  to 
leak,"  and  therefore,  the  "procedure  may  have  yielded  less 
favorable  results."  Despite  RSPA's  acknowledgement  that  the  data 
may  have  been  faulty,  RSPA  decided  to  allow  the  exception  based 
upon  the  data  and  because  of  "the  time  it  takes  to  conduct  the  full 
submersion  leakproofness  test  in  high-volume  production  lines  ***" 
fi.e. .  costs).  Id-  Not  only  is  RSPA's  reasoning  for  this 
particular  exception  questionable,  but  it  further  demonstrates  that 
production  costs  are  a  typical  factor  considered  by  RSPA  ir 
determining  whether  to  make  a  domestic  exception  to  the  perf ormanct 
standards . 

Also  relevant  to  this  discussion  is  the  fact  that  RSPi 
contacted  various  foreign  officials  to  determine  whether  othei 
countries  allow  use  of  the  T-zone  test  in  an  effort  to  determini 
whether  it  should  permit  the  exception  to  the  HM-181  performanci 
standards.  Two  letters  were  received  by  RSPA  in  response  to  this 
inquiry  that  were  available  in  the  Public  Docket  for  HM-181;  i 
review  demonstrates  that  the  United  Kingdom  and  Japan  regard  th< 
test  as  unacceptable.  Nevertheless,  RSPA  decided  to  allow  th« 
exception  based  upon  the  factors  discussed  above,  and  also  basei 
upon  RSPA's  hazardous  materials  incident  repoirting  data  for  thi 
industry  fi.e. .  shipping  experience) .  JA. 

In  its  denial  of  FDTC's  exemption  request,  RSPA  noted  it 
intent  to  enhance  safety  through  better  classification  an 
packaging  and  stated  its  desire  to  increase  the  level  of  safet 
with  regard  to  the  packaging  of  certain  materials.  Indeed,  thes 
are  laudable  goals;  however,  these  goals  appear  to  be  convenientl 
ignored  depending  upon  which  exception  or  exemption  is  under  RSPA' 
consideration.  In  short,  RSPA's  policy  in  authorizing  exception 
to  the  HM-181  performance  standards  has  been  applied  inconsistentl 
in  the  FDTC's  case.  As  noted  in  the  examples  described  hereir 
RSPA  has  relied  primarily  upon  shipping  experience  ar 
safety-related  data  from  other  companies  and  industries  in  grantir 
exceptions  to  HM-181  (in  addition  to  production  costs),  but  ha 
completely  ignored  the  safety-related  data  and  shipping  experienc 
(in  addition  to  cost-related  data)  presented  in  the  Council' 
exemption  application.  In  sum,  RSPA's  decision  in  denying  th 
FDTC's  exemption  request  was  clearly  arbitrary  amd  capricious  sine 
RSPA  did  not  consider  this  exception  using  the  same  policy  ar 
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factors  that  vara  appllad  In  its  consldaratlon  of  othar  axceptions 
and/or   axaaptlons  to  HN-181. 

C.   8afat7  And  BnviroBaiaBtal  coaoama  Support  Approval 
9f  "^n  rrrf^'f   BaiWPfcion  »a«roaat 

As  dlscussad  in  Part  A  harein,  tha  statistics  maintained 
by  individual  fibre  drxim  conpanies  and  RSPA's  own  incident 
reporting  system  demonstrate  that  tha  fibre  driim  industry  has  an 
excellent  safety  record  in  regard  to  the  shipment  of  these 
hazaurdous  materials.  The  data  presented  to  RSPA  in  the  FOTC's 
exemption  application  are  at  least  as  compelling  in  this  regard  as 
the  data  RSPA  considered  in  authorizing  other  exceptions  and 
exemptions,  as  discussed  above  in  Pzurt  A. 

In  addition  to  the  excellent  safety  record  and  shipping 
axperience  of  the  fibre  drum  industry,  another  compelling  reason 
that  RSPA  failed  to  consider  in  determining  whether  to  grant  the 
exemption  is  the  fact  that  fibre  drxims  are  more  environmentally- 
friendly  than  steel  drums.  In  brief,  fibre  dwaaa  have  become  the 
preferred  option  for  many  customers  who  formerly  used  metal  and 
plastic  drums.  As  RSPA  knows,  paper  from  fibre  drums  is  recycled; 
in  fact,  at  least  one  major  manufacturer  of  fibre  drums  in  the 
United  States  has  developed  a  complete  recycling  system  (with  four 
mobile  and  two  stationary  units  in  place  and  more  planned)  in  which 
empty  drums  are  collected  and  metal  components  eura  separated  from 
fibre.  Fibre  elements  are  then  shredded  for  use  in  manufacturing 
industrial  grade  fiberboard.  (At  least  two  additional  fibre  drum 
manufacturers  are  also  developing  similar  recycling  capacity.)  On 
the  other  hand,  steel  dr\ims  are  reconditioned  in  a  more  limited 
memner,  and  have  been  disposed  of  at  sites  that  have  been  or 
eventually  will  be  placed  on  EPA's  National  Priorities  List  for 
Superfund  remediation.-'  Moreover,  the  reconditioning  of  steel 
drums  also  leads  to  the  generation  of  hazeurdous  wastes  which  must 
be  stored,  treated,  and  ultimately  discarded. 

Importantly,  EPA's  primary  goal  in  the  management  of 
hazardous  wastes  is  to  eliminate  their  generation  by  promoting  all 
recycling  efforts  since  recycling  more  effectively  reduces  risks  to 
humans  and  the  environment,  conserves  energy,  and  slows  the 
depletion  of  nonrenewable  natural  resources.  Additionally,  while 
some  steel  drums  are  recycled  to  steel-msUcing  facilities,  many  are 
land-disposed  when  they  are  discarded  whereas  fibre  drums  may  be 


As  RSPA  knows,  when  steel  dr\ims  are  reconditioned,  hazardous 
wastes  are  usually  generated.  This  is  an  important 
environmental  consideration  given  the  fact  -that  drums  may  be 
reconditioned  as  many  as  seven  times,  thereby  generating  a 
significant  quantity  of  hazardous  waste.  See  DOT  report 
entitled  "Regulatory  Evaluation  of  Performance-Oriented 
Packaging  Standards  for  Fiberboard  Boxes  and  Metal  Drums ,  ** 
Report  No.  SS-42-U7-27,  Attachment  2  (August  1985). 
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safaly  incin«rat«d  th«r«by  reducing  the  amount  of  landfill  space, 
which  is  growing  scarce.  <?«**  generally.  56  Fed.  Reg.  50980  (1991). 

In  sun,  reasons  directly  related  to  protection  of  the 
environaent  support  the  FDTC's  exemption  request.  And,  the 
excellent  and  outstanding  safety  record  associated  with  shipment  of 
hazardous  materials  in  fibre  druiaa  demonstrates  that  there  has  not 
been,  and  will  not  be,  adverse  impacts  to  the  environment  resulting 
from  the  use  of  fibre  drvims.  While  HM-181  may  be  necessary  and 
justified  based  on  safety  and  environmental  concerns,  as  RSPA 
contends  in  its  denial  of  the  exemption  request,  allowance  of  the 
exemption  is  likewise  necessary  and  justified  based  on  safety  and 
environmental  concerns. 

D.   R8P&'8  Decision  To  Strictly  Interpret  The  OH  Standards, 
xm   flat  yor<:h  In  HM-ifli.  Is  Not  Required  BY  Law 

In  RSPA's  1990  final  rule  and  the  1991  corrections  to  HM- 
181,  RSPA  noted  that  one  of  its  reasons  for  adopting  HM-181  was  to 
ensure  that  domestic  transportation  standards  would  not  be  a 
barrier  to  trade,  and  that  this  policy  was  consistent  with  the 
Hazardous  Materials  Transportation  Uniform  Safety  Act  of  1990  and 
the  Trade  Agreements  Act  of  1979.  Briefly,  49  U.S.C.  app. 
S  1804(d)  (Section  105(e)  of  the  1990  amendments)  established 
criteria  for  international  uniformity  of  federal  hazardous 
materials  regulation  and  directs  the  Secretary  of  DOT  to  recommend 
standards  and  requirements  for  the  transport  of  hazardous  materials 
in  international  commerce.  Importantly,  Section  1804(d)  does  not 
require  the  Secretary  to  issue  standards  identical  to  those  adopted 
by  an  international  body  if  the  Secretary  determines  that  the 
standards  are  unnecessary  or  iinsafe.  Likewise,  the  Trade 
Agreements  Act  of  1979,  19  U.S.C.  S  2532,  requires  federal 
agencies,  if  appropriate,  to  develop  federal  standards  based  upon 
international  standards;  however,  the  Act  also  authorizes  federal 
agencies  to  consider  legitimate  domestic  objectives  when  necessary 
in  adopting  federal  standards,  19  U.S.C.  S  2531. 

While  RSPA  has  an  obligation  to  consider  international 
standards  in  adopting  federal  hazardous  materials  regulations,  and 
did  so  in  HM-181,  existing  law  authorizes  RSPA  to  consider  domestic 
objectives  amd  concerns  as  well  —  such  as  the  impact  that  HM-181 
will  have  on  the  fibre  dr\im  industry.  Moreover,  Section  1804(d) 
does  not  require  RSPA  to  adopt  international  standards  if  the 
standards  are  unnecessary  —  this  is  apparently  the  legal  authority 
that  RSPA  relied  upon  in  authorizing  the  various  exceptions  to  HM- 
181  discussed  herein.  In  fact,  RSPA  already  acknowledged  in  its 
1990  rule  that  exemptions  would  not  be  phased  out  but  would  be 
authorized  when  appropriate.   55  Fed.  Reg.  52409  (Dec.  21,  1990). 

In  this  regard,  it  is  important  to  emphasize  the  fact 
that  the  UN  Recommendations,  after  which  HM-181  is  modeled,  are  not 
completely  uniform  nor  do  they  impose  an  absolute  mandate. 
Specifically,  Paragraph  9.1.8  of  Chapter  9  was  adopted  by  the  UN  in 
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rttspona*  to  participating  countries'  concarns  that  cartain  typas  of 
pacJcaging  would  ba  eliminated  since  they  did  not  meet  the  Chapter 
)  performance  tests  (e.g. .  tinplate  and  light-metal  receptacles) . 
Cn  response  to  these  concerns ,  the  UN  adopted  Paragraph  9.1.8 
(stated  below)  to  recognize  that  different  regions  and  countries 
nay  wish  to  adopt  exceptions  to  the  UN  Recommendations  for 
substances  or  packages  based  upon  individual  modes  of 
ransportation. 

It  is  recognized  that  certain  substances  are 
transported  in  packagings  which  do  not  meet 
all  the  performance  tests  in  this  Chapter.  It 
may  be  appropriate  for  provisions  to  be  made 
for  such  substances  and/ or  packagings  in 
relation  to  individual  modes  of  transport. 

The  United  States  specifically  supported  and  encouraged 
adoption  of  Paragraph  9.1.8.  to  recognize  regional  trends  and 
9ractices  associated  with  transportation  of  hazardous  materials. 
'ISPA  apparently  did  not  consider  this  provision  in  the  UN 
Recommendations  in  promulgating  HMolSl  or  in  evaluating  the 
axemption  application  submitted  by  the  FDTC. 

The  issue  as  to  whether  international  uniformity  is 
required  for  standards  relating  to  hazardous  materials 
urzmsportation  is  important  since  it  appears  to  be  part  of  RSPA's 
^itated  reasoning  for  denying  the  domestic  exception  that  the  FDTC 
Ls  seeking  for  the  transport  of  .certain  hazardous  materials  in 
[fibre  drums.  For  example,  in  the  1991  corrections  document  to  the 
[final  rule,  RSPA  noted  "that  single  fibre  drums  have  not  been 
riewed  internationally  as  suitable  for  transporting  liquid 
hazardous  materials  because  of  the  high-water  absorption  properties 
>f  fibre  packaging  materials'*.  56  Fed.  Reg.  66145  (Dec.  20,  1991). 
tSPA's  reasoning  in  this  regard  disregards  a  very  critical  fact; 
..e. .  the  domestic  fibre  drum  industry  uses  a  technology  that  has 
>een  uniquely  developed  in  the  United  States  and  which  has  been 
successfully  used  in  this  country  for  the  past  30  years  by  the 
:hemical  industry.  This  domestic  technology  has  not  been  used  by 
>ther  countries  only  because  they  decided  not  to  pay  the  costs 
issociated  with  acquiring  this  American  technology.  As  pertinent 
lere,  American  manufacturing  capabilities  and  raw  materials  are 
:ostly  to  duplicate  elsewhere,  and  therefore,  there  has  been  no 
.nterest  in  licensing  this  advanced  technology  by  other  countries 
>ecause  of  economics.  RSPA  should  not  equate  this  decision  —  the 
i^iropeans'  decision  not  to  use  the  technology  because  of  cost- 
related  factors  —  with  a  determination  that  American  fibre  drxims 
ire  unsuitable  for  transporting  these  materials. 

In  sua,  RSPA  has  the  legal  authority  to  authorize  a 
lomestic  exemption  for  the  fibre  driim  industry  that  would  allow 
fibre  drums  to  be  used  for  the  shipments  of  hazardous  materials 
Identified  in  the  exemption  application.  There  are  no  legal 
Limitations  imposed  upon  RSPA  (either  in  the  Hazardous  Materials 
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Transportation  Uniform  Safety  Act  of  1990  or  th«  Trada  Agr««sients 
Act  of  1979)  that  preclude  RSPA's  granting  the  exemption  for  fibre 
drums.  It  is  important  to  note  that  international  standards  were 
not  used  by  RSPA  to  preclude  it  from  authorizing  the  use  of  the  T- 
Zone  test  by  the  steel  dr\im  industry  (even  though  other  countries 
documented  their  initial  views  that  the  test  is  unacceptable 
because  of  safety  concerns) .  Accordingly,  international  standaurds 
should  not  be  used  by  RSPA  in  this  instance  to  substantiate  a 
decision  to  deny  the  fibre  drum  industry's  exemption  —  especially 
when  the  exemption  request  is  limited  to  domestic  shipments  only 
and  the  technology  has  a  proven  track  record. 

B.   RSPA's  Administrative  Record  Upon  Which  It  Based 
The  DeeisioB  To  Deny  The  Ezemptioa  Request  Is 
Incomplete  And  Flawed 

In  reviewing  the  exemption  application  sxibmitted  by  the 
Council,  RSPA  completed  am  "Exemption  Evaluation  Form"  amd  prepared 
an  Issue  Paper  (pre-decisional) .  In  these  documents,  RSPA 
identifies  the  specific  docximents  that  purportedly  constitute  the 
Administrative  Record  for  the  exemption  application  officially 
known  as  Docket  No.  10836-N.  However,  a  review  of  the  comments  and 
analysis  set  forth  in  the  Exemption  Evaluation  Form  and  the 
corresponding  Issue  Paper  demonstrates  that  RSPA's  Administrative 
Record  was  incomplete  since  it  did  not  include  all  comments 
svibmitted  during  the  course  of  the  public  comment  period  nor  did  it 
include  information  referred  to  by  RSPA  in  the  Exemption  Evaluation 
Form  and  the  Issue  Paper.  Because  the  Administrative  Record  is 
incomplete,  a  question  remains  as  to  whether  any  additional 
information  is  missing  from  the  Docket  and  whether  RSPA's 
evaluation  of  the  exemption  request  considered  all  relevant  factors 
or  if  RSPA  was  significantly  influenced  by  any  irrelevant  factor. 

For  example,  RSPA  states  that  it  received  "dozens  of 
letters"  from  members  of  Congress  after  it  excluded  authorization 
for  non-specification  fibre  drums  in  HM-181.  {Ss&  Exhibit  C  at 
p.l.)  Yet,  the  "Docket  comments"  as  defined  by  RSPA,  does  not 
include  or  refer  to  the  comments  or  statements  which  were  provided 
in  these  letters.  (See  Exhibit  C,  Part  VI).  RSPA  states  further 
at  page  5  of  the  Issue  Paper  that  it  considered  the  costs 
associated  with  the  new  performance  standards  during  the  HM-181 
rulemaking  process  and  concluded  that  the  costs  were  outweighed  by 
the  expected  benefits.  Importantly,  the  Public  Docket  for  HM-181 
does  not  contain  a  detailed  economic  or  cost  analysis  as  this 
statement  suggests.  DOT  concluded  in  the  final  rule  that  a 
"Regulatory  Impact  Analysis"  pursuant  to  Executive  Order  12291,  was 
not  required  since  the  rule  was  not  a  "major  rule."  SSA  55  Fed. 
Reg.  52464  (Dec.  21,  1990).  As  RSPA  knows,  a  Regulatory  Impact 
Analysis  would  have  considered  detailed  economic  factors  and 
economic  impacts  (among  other  factors)  associated  with  issuance  of 
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a  proposad  and/ or  final  rula.^  Th*  only  coat  information  includad 
by  RSPA  in  tha  final  rule  was  a  limited  1985  study  that  focused 
upon  the  impact  that  HM-181  would  have  on  "small  entities";  (i.e. . 
a  limited  study  which  does  not  address  the  full  economic  impact  of 
HM-181) ,  and  a  "Final  Regulatory  Evaluation"  which  focused 
primarily  on  qualitative  f actors. ** 

Additionally,  a  letter  from  Trllla  Steel  Drum,  dated 
August  31,  1992,  is  not  identified  as  being  part  of  the 
Administrative  Record.  And,  although  RSPA  considered  petitions  of 
employees  of  Sonoco  Products  Company  filed  on  October  12,  1992  as 
part  of  the  Administrative  Record  after  the  comment  period  closed, 
RSPA  did  not  consider  additional  comments  submitted  by  the  Council 
only  four  days  later  on  October  16,  1992.^  Indeed,  it  is 
arbitrary  to  exclude  from  the  Administrative  Record  comments 
submitted  by  the  Council  when  RSPA  previously  considered  comments 
submitted  subsequent  to  the  public  comment  period.  In  sum,  RSPA's 
Administrative  Record  is  incomplete,  and  therefore,  a  question 
arises  as  to  whether  the  Agency  considered  all  relevant  factors. 

IV.   C0MCL08I0N 

For  the  reasons  set  forth  above,  the  FDTC  respectfully 
appeals  the  decision  of  the  Associate  Administrator  of  Hazardous 
Materials  Safety  to  deny  the  FDTC's  exemption  request,  and  further 
requests  that  the  Administrator  of  RSPA  issue  an  order  granting  the 
FDTC's  exemption  request  as  fully  set  forth  in  its  exemption 
application. 


5'  As  pertinent  here,  the  Department  of  the  Army  disagreed  in  the 
administrative  record  with  RSPA's  conclusion  that  HM-181  is 
not  "a  major  rule"  to  the  Agency,  noting  that  HM-181  would 
likely  have  an  emnual  effect  on  the  economy  of  $100  million  or 
more.  (Letter  from  W.  Lee  Mill,  Colonel,  U.S.  Army  to  Dockets 
Branch  at  RSPA,  dated  February  26,  1988.) 

^  See  generally.  "Final  Regulatory  Evaluation,  Docket  HM-181, 

Performance-Oriented  Packaging  Standards"  (October  15,  1990) . 

^  The  public  comment  period  closed  on  September  4,  1992, 
pursuant  to  an  extension  request  that  was  submitted  to  RSPA  by 
NABADA  (an  organization  whose  members  are  competitors  of  the 
FDTC) . 
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Special  Program 

AdmhUttratlon 


Margaret  A.  Hill,  Esq. 
Winston  &  Strawn 
1400  L  Street,  N.W. 
Washington,  D.C.   20005-3502 


RE:   Appeal  of  Denial  of  Application 
for  Exemption  fl0836-M^ 


Dear  Ms.  Hill: 


In  his  January  12,  1993  letter,  the  Associate  Administrator  for 
Hazardous  Materials  Safety  of  the  Research  and  Special  Programs 
Administration  (RSPA)  denied  the  application  by  the  Fibre  Drum 
Technical  Council  (FDTC)  for  an  exemption  from  certain  require- 
ments of  the  Hazardous  Materials  Regulations  (HMR) ,  49  C.F.R. 
Parts  171-180.  On  March  15,  1993,  you  appealed  the  Associate 
Administrator's  denial,  on  behalf  of  FDTC,  pursuant  to  49  C.F.R. 
S  107.121  and  my  February  12,  1993  letter  extending  the  time  for 
filing  that  appeal. 

Your  appeal  points  out  that  the  list  of  comments  submitted  on 
FDTC's  exemption  application,  as  set  forth  in  Part  VI  of  RSPA's 
Exemption  Evaluation  Form  and  p.  2  of  RSPA's  December  4,  1992 
pre-decisional  issue  Paper,  does  not  include  an  October  16,  1992 
letter  in  which  FDTC  purports  to  respond  to  other  comments  in  the 
docket.  As  you  acknowledge,  FDTC's  comments  were  submitted  after 
the  close  of  the  comment  period.  However,  it  is  RSPA's  policy  to 
consider  late-filed  comments  to  the  extent  that  is  practiciible . 
Cf .  49  C.F.R.  S  106.23.  I  am  not  aware  of  any  reason  why  it 
would  not  have  been  practicable  for  RSPA  to  have  considered 
FDTC's  October  16,  1992  comments  before  the  Associate 
Administrator  made  his  decision. 

Accordingly,  I  am  vacating  the  Associate  Administrator's 
January  12,  1993  decision  denying  FDTC's  exemption  application 
and  remanding  this  matter  to  the  Associate  Administrator  for  a 
new  decision  on  FDTC's  application.  In  making  that  new  decision, 
the  Associate  Administrator  shall  consider  FDTC's  October  16, 
1992  comments  and  any  other  comments  submitted  on  FDTC's 
exemption  application  to  date. 
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I  have  recently  received  two  letters  directed  to  FDTC's  appeal, 
fron  Hyers  Container  Corp.  emd  The  Association  of  Container 
Reconditioners ,  both  dated  May  4,  1993.  Inasmuch  as  I  am 
remanding  FDTC's  exemption  application  to  the  Associate 
Administrator  for  a  new  decision,  I  am  directing  that  these  two 
letters  be  placed  in  the  public  docket  for  consideration  by  the 
Associate  Administrator,  to  the  extent  he  finds  them  relevant  and 
material.  Copies  of  these  two  letters  are  attached,  and  FDTC  is 
allowed  20  days  from  receipt  hereof  to  respond  to  them. 

Otherwise,  this  remand  does  not  reopen  the  record  on  FDTC's 
application,  and  there  is  no  right  to  submit  further  comments. 
In  making  his  new  decision  on  FDTC's  exemption  application,  the 
Associate  Administrator  retains  the  discretion  to  rely  on  any 
information  which  he  finds  relevant  and  helpful  in  determining 
whether  an  exemption  should  be  issued  under  the  authority  of 
49  App.  U.S.C.  S  1806(a)  —  including  comments  submitted  in 
rulemaking  or  other  exemption  proceedings.  However,  even  if 
explicitly  considered  by  RSPA,  comments  or  other  information 
already  contained  in  the  docket  of  another  proceeding  (including 
HM-181)  are  not  deemed  to  be  part  of  —  and  need  not  be 
physically  placed  in  —  the  docket  for  FDTC's  exemption 
application. 

In  accordance  with  49  C.F.R.  S  107,121,  there  will  be  a  right  to 
appeal  the  new  decision  of  the  Associate  Administrator  on  FDTC's 
exemption  application. 


Sincerely, 


Rose  A.  McMurray 
Acting  Administrator 
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VIA  CERTIFIED  MXIL 
RBtDRM  RECEIPT  REQUESTED 

Rose  A.  McMurray 

Acting  Administrator 

Research  and  Special  Programs  Administration 

U.S.  Department  of  Transportation 

400  7th  Street,  S.W. 

Washington,  DC   20590 

Re:   June  1,  1993  Letter  Pertaining  to  Exemption  Request 
No.  10836-N 


Dear  Ms.  McMurray: 

I  received  your  June  1,  1993  letter  regarding  the  Fibre 
Drum  Technical  Council's  ("FDTC"  or  "Council")  exemption  request 
(10836-N)  in  which  you  set  forth  your  reasons  for  deciding  to 
vacate  and  remand  the  Associate  Administrator's  decision  on  the 
FDTC's  exemption  application.  You  specifically  state  that  your 
decision  to  vacate  and  remand  is  based  upon  the  Research  and 
Special  Program  Administration's  ("RSPA")  failure  to  consider  an 
October  16,  1992  letter  in  which  the  Council  responded  to  comments 
in  the  public  docket  on  the  exemption  application.  As  you  state, 
these  comments  were  submitted  after  the  close  of  the  comment 
period;  however,  since  RSPA  considered  other  comments  filed  after 
the  public  docket  as  noted  in  the  FDTC's  appeal,  it  is  only  just 
that  you  decided  to  vacate  and  remand  the  decision.  In  short,  RSPA 
should  have  considered  the  October  16,  1992  letter  in  its  initial 
review  of  the  exemption  request. 

You  further  state  that  RSPA  will  consider  "any  other 
comments  submitted  on  FDTC's  exemption  application  to  date." 
Accordingly,  RSPA  should  be  sure  to  consider  comments  filed  by 
Sinkler  s.  Boyd,  P. A.  on  behalf  of  Sonoco  Fibre  Drum,  Inc.  A  copy 
of  the  November  20,  1992  comments  are  attached. 

During  your  June  8,  1993  testimony  before  the  Committee 
on  Public  Works  and  Transportation's  Subcommittee  on  Surface 
Transportation,  you  further  stated  that  your  decision  to  vacate  and 
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remand  the  Associate  Administrator's  decision  was  based  upon  the 
fact  that  the  October  16,  1992  letter  contains  "new  information" 
which  was  not  previously  considered  by  RSPA.  In  this  regard,  the 
FDTC  looks  forward  to  receiving  your  decision  regarding  the 
exemption  request,  and  should  the  Associate  Administrator  again 
deny  the  request,  we  look  forward  to  receiving  your  reason  for  the 
denial  as  it  is  related  to  the  "new  information". 

The  FDTC  also  finds  it  interesting  that  your  decision  to 
vacate  and  remand  comes  at  a  time  when  you  have  received  two 
letters  directed  to  the  FDTC's  appeal  (the  letters  from  Myers 
Container  Corp.  and  The  Association  of  Container  Reconditioners)  . 
As  pertinent  here,  you  have  decided  to  place  these  comments  in  the 
public  docket  for  the  exemption  application  notwithstanding  the 
fact  that:  (1)  the  comments  were  directed  to  the  appeal;  and  (2) 
the  fact  that  RSPA's  regulations  do  not  provide  the  public  with  the 
opportunity  to  comment  upon  an  administrative  appeal  of  a  decision 
regarding  an  exemption  application.  The  exclusion  of  any  such 
procedure  fo-r  filing  public  comments  on  an  appeal  of  an  exemption 
decision  is  particularly  obvious  given  the  specific  inclusion  of  a 
public  comment  process  on  the  exemption  application.  See  49  C.F.R. 
S  107.109.  Accordingly,  while  the  Associate  Administrator  may 
decide  to  consider  these  comments  as  "relevant  and  material",  I 
believe  that  you  have  exceeded  your  statutory  authority  in 
considering  these  comments  since  they  are  outside  the  scope  of  the 
regulations  regarding  appeals  and  since  you  have  opened  the  public 
comment  period  to  include  these  two  letters  without  notice  to  other 
interested  parties. 

Please  also  note  that  while  RSPA  may  decide  to  consider 
other  information  not  contained  in  the  docket  for  the  exemption 
application  in  reaching  your  decision,  that  should  the  FDTC 
ultimately  appeal  this  decision,  the  administrative  record  will 
consist  of  "all  documents  and  materials  directly  or  indirectly 
considered  by  agency  decision-makers  and  includes  evidence  contrary 
to  [RSPA's]  position."  Thompson  v.  United  States  Department  of 
Labor.  885  F.2d  551,  555  (9th  Cir.  1989),  quoting  Exxon  Corp.  v. 
nepartment  of  Energy.  91  F.R.D.  26,  32  (N.D.  Tex.  1981)  (emphasis 
added).  And,  of  course,  any  such  information  is  subject  to  the 
discovery  rules  as  set  forth  in  the  Federal  Rules  of  Civil 
Procedure . 

The  FDTC  believes  it  is  also  necessary  to  respond  to 
comments  offered  by  the  Associate  Administrator  at  the  June  8,  1993 
hearing  noted  above  pertaining  to  the  steel  drum  industry. 
Specifically,  Mr.  Roberts  stated  that  the  steel  drum  industry  is 
meeting  all  of  the  performance  standards  set  forth  in  HM-181. 
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However,  Mr.  Roberts  failed  to  advise  the  Subcommittee  that  he  had 
already  provided  an  exception  to  the  UN  performance  standards  in  a 
December  20,  1991  rulemaking  in  allowing  the  steel  drum  industry  to 
continue  the  use  of  the  T-Zone  test  to  determine  "leakproofness" . 
As  pertinent  here,  in  the  December  21,  1990  final  rule,  55  Fed.  Reg 
52462,  RSPA  stated  that  it  "has  not  received  sufficient  information 
to  indicate  that  any  [non-UN]  methods  of  leakproofness  testing, 
such  as  the  [T-Zone  test]  are  at  least  as  effective  as  the  [UN] 
'full  submersion'  test".  Notwithstanding  RSPA's  valid  concern,  the 
Agency  decided  to  allow  continued  use  of  this  domestic  performance 
standard  even  though  RSPA  stated  publicly  that  the  steel  drum 
manufacturers  "have  not  adequately  shown  this  test  to  be  an 
'equally  effective'  leakproofness  testing  method."  See  56  Fed. 
Reg.  66154-55  (December  20,  1991).  Thus,  RSPA  continued  to 
authorize  a  domestic  performance  standard  without  a  demonstration 
that  the  test  was  equivalent  to  the  UN  standards. 

Finally,  as  stated  in  your  letter,  the  FDTC  has  20  days 
from  receipt  of  your  letter  to  respond  to  the  Myers  and  the  ACR 
letters.  The  FDTC  received  your  letter  on  June  4,  1993,  and  our 
response  will  be  submitted  to  you  on  or  before  June  24,  1993. 

Sincerely, 


Mirg'aret  /a.  Hill 


The  Honorable  Nick  Rahail,  II 
The  Honorable  Bill  Baker 
The  Honorable  James  E.  Clyburn 
The  Honorable  John  M.  Spratt,  Jr. 
The  Honorable  Tim  Valentine 
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Mr.  Rahall.  Before  we  conclude,  I  recognize  the  gentleman  from 

South  CaroUna,  Mr.  Clybum.  ^,     rr  n       «n.  i^  •* 

Mr  Clyburn.  Just  a  quick  question,  Mr.  Kelley.  Why  would  it 
be  difficult,  or  would  it  be  difficult  for  the  industry  to  redesign  this 
drum  to  meet  the  national  standards,  would  it  be  difficult  to  do 
that?  Why  can't  you  do  it?  _.  •  i     vi      ^  ..  4.u„ 

Mr  Kelley.  We  have— we  would  certainly  like  to  meet  the 
standard  even  though  we  are  not  certain  that  it  is  relevant  We  put 
a  great  deal  of  effort  and  people,  I  might  add,  as  well  as  additional 
resources,  into  meeting  all  standards,  not  just  packagmg  requu-e- 
ments  but  OSHA  regulations,  EPA  and  so  forth. 

So  certainly  it  is  our  desire  to  do  that,  and  we  have  made  very 
diUgent  efforts,  I  think,  over  the  years  to  do  that.  We  have  mvested 
quite  a  bit  of  a  substantial  annual  R&D  budget  toward  unproving 
these  Uquid  containers  to  the  point  that  they  will. 

Mr.  Clyburn.  So  you  don't  think  you  have  improved  satety  at 

all'' 

Mr.  Kelley.  Yes,  that  is  my  point.  I  think  the  record  is  99.9  per- 
cent proven  in  existence.  Even  if  we  could  do  that,  we  would  only 
be  gaining  that  extra  micro-fraction  of  a  degree.  And  my  knowledge 
of  statistics  is  pretty  limited  but  says  that  is  an  awfully  good 
record  that  we  stand  on  already. 

Mr.  Clyburn.  Thank  you. 

Mr.  Rahall.  Thank  you  again,  gentlemen,  for  your  testimony. 

That  concludes  today's  hearings.  The  subcommittee  stands  ad- 
journed until  next  Tuesday  morning,  June  15,  at  10  a.m.,  at  which 
time  we  will  hear  testimonies  regarding  the  freight  intercharge 

issue. 

[Whereupon,  at  1:55  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene at  10:00  a.m.,  Tuesday,  June  15,  1993.] 
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Mr.  Chairman,  members  of  the  Subcommittee,  my  name  is  Stephen  C. 
Hansen  and  I  am  chairman  of  the  Chemical  Waste  Transportation 
Institute  (CWTI).   The  CWTI  is  an  Institute  of  the  National  Solid 
Wastes  Management  Association,  a  trade  association  representing 
2500  private  waste  services  firms.   The  Institute  serves  as  a 
forum  for  issues  specific  to  the  transport  of  hazardous  waste. 
CWTI  members  are  both  private  and  for  hire  carriers  that  operate 
throughout  the  United  States  and  Canada  in  foreign,  interstate 
and  intrastate  commerce.   Our  organization  is  unique  in  that  it 
represents  only  commercial  firms  specializing  in  the 
transportation  of  hazardous  waste,  by  truck  and  rail,  from  its 
point  of  generation  to  its  management  destination.   We  welcome 
the  opportunity  to  come  before  this  panel  and  share  our  views 
about  the  reauthorization  of  the  Hazardous  Materials 
Transportation  Act  (HMTA). 

Hazardous  wastes  are  a  subset  of  hazardous  materials  in 
transportation.   Hazardous  waste  transportation  services  are 
vital  to  1)  large  generators  who  are  unable  or  unwilling  to 
manage  their  wastes  at  the  point  of  generation;  2)  businesses  in 
every  community,  such  as  dry  cleaners,  auto  body  maintenance, 
photography  development  centers,  and  other  generators  of 
hazardous  waste  that  have  no  option  but  to  manage  their  wastes  at 
commercial  facilities;  and  3)  the  transport  of  materials  removed 
during  remedial  cleanup  of  hazardous  waste  sites. 

The  Institute  participated  in  the  debate  which  resulted  in  the 
enactment  of  the  Hazardous  Materials  Transportation  Uniform 
Safety  Act  of  1990  (HMTUSA).   The  policies  espoused  and  the 
reforms  mandated  in  HMTUSA  were  long  over  due.   Benefits  from 
this  Act  have  already  begun  to  be  realized.   The  Institute  takes 
this  opportunity  to  publicly  commend  the  Members  and  staff  of 
this  Subcommittee  for  seeing  the  legislation  through  to 
enactment . 

While  the  overall  framework  of  the  Act  is  sound,  we  believe  that 
some  mid-course  refinements  are  not  only  desirable  but  warranted. 

1^   Defining  Federal /State  Relationships; Preserving  and 

streamlining  Preemption  (P.L.  101-615.  Section  131 

The  HMTUSA  authorized  a  framework  for  the  federal  preemption  of 
certain  non-federal  hazardous  materials  transportation 
requirements.   This  framework  has  been  set  in  place  and  is 
beginning  to  bear  fruit.   Nevertheless  there  are  three  concerns 
the  Institute  would  like  to  lay  before  the  Subcommittee. 

I. A.   First,  the  HMTUSA  properly  circumscribed  federal  preemptive 
power  to  the  extent  that  non-federal  requirements  are  "otherwise 
authorized  by  Federal  law."   This  limitation  has  been  interpreted 
by  the  courts  to  mean  specifically  authorized  as  opposed  to  the 
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mere  absence  of  a  federal  prohibition  against  some  non-federal 
requirement . 

The  CWTI  understands  the  necessity  for  the  "otherwise  authorized" 
language  and  supported  its  inclusion.   Institute  members 
routinely  comply  with  regulations  emanating  from  other  federal 
statutes,  notwithstanding  that  transporters  of  other  hazardous 
materials  are  not  subject  to  such  requirements.   The  uniform 
manifest,  incident  reporting,  and  financial  responsibility 
requirements  are  examples  of  these  more  stringent  regulations. 
Nevertheless,  the  Institute  has  consistently  opposed  conflicting 
and  duplicative  non-federal  requirements  that  have  no  appreciable 
safety  benefit,  have  frustrated  the  transportation  of  hazardous 
waste,  and  have,  because  of  the  requirements'  complexity  and 
cost,  limited  competition. 

Primarily  at  the  state  level,  transporters  of  hazardous  waste 
have  been  the  subject  of  numerous  requirements  that  differ  from 
federal  standards  such  as  operating  permits,  vehicle  and 
container  inspection  and  marking,  training,  shipping  paper, 
emergency  reporting,  and  fee  assessments  to  name  a  few.   States 
have  instituted  these  complex  and  inconsistent  regulatory  schemes 
in  the  belief  that  the  Resource  Conservation  and  Recovery  Act 
(RCRA)  granted  such  authority.   However,  the  US  Environmental 
Protection  Agency  (EPA)  affirmed  last  July  that  such  requirements 
were  not  authorized  by  RCRA  and  that  "state  hazardous  waste 
transportation  requirements  that  are  inconsistent  with  the  HMTA 
should  be  dealt  with  through  the  (DOT)  under  the  special 
procedures  established  under  the  HMTA  for  that  purpose  ...  In 
(EPA's)  view  the  RCRA  process  does  not  preempt  DOT  authority  in 
the  area  of  transportation." 

Both  HMTA  and  RCRA,  as  EPA's  interpretation  makes  cltear,  intend 
federal  preemption  to  achieve  regulatory  uniformity  in  the 
transportation  of  hazardous  materials,  including  waste.   Congress 
has  recognized  that  uniformity  fosters  compliance,  enhances 
enforcement  and  ultimately  increases  the  safe,  secure 
transportation  of  these  materials.   Others,  particularly  state 
agencies  who  attempt  to  impose  unilateral  requirements,  take  a 
different  view  of  federal  preemption.   Some  of  these  agencies 
have  declared  their  interest  in  seeking  legislation  to  overturn 
the  preemptive  authority  of  the  HMTA  at  least  as  it  pertains  to 
the  transportation  of  hazardous  waste.   We  strongly  urge  the 
Subcommittee  to  resist  such  efforts  to  jeopardize  the  benefits  of 
national  uniformity. 

I.B.   Second,  since  enactment,  12  applications  for  determinations 
of  preemption  have  been  filed.   Roughly  2  applications  for 
determinations  of  preemption  were  filed  in  the  first  year  after- 
enactment  of  HMTUSA;  4  were  filed  during  the  second  year;  and  in 
the  last  six  months  of  the  third  year  6  have  been  filed.   Not 
only  has  there  been  an  exponential  increase  in  the  number  of 
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filings  over  the  years,  but  ominously  only  three  determinations 
have  been  issued  to  date. 

Congress  instituted  the  preemption  determination  process  as  an 
alternative  means  of  achieving  national  uniformity  without 
recourse  to  costly,  and  sometimes  lengthy,  litigation.   To 
ameliorate  the  possible  conflicts  that  may  arise  between 
simultaneous  consideration  of  an  issue  pursuant  to  the  preemption 
determination  process  and  by  the  courts,  the  statute  bars 
applicants  of  preemption  determinations  from  seeking  redress  in 
court  until  DOT  has  issued  such  determinations  unless  no 
determination  has  been  forthcoming  within  180  days  of  filing. 
Unfortunately,  the  preemption  determination  process  has  not 
operated  in  a  timely  fashion,  thereby  increasing  costs  to 
applicants  that  must  continue  to  comply  with  challenged  non- 
federal requirements  pending  the  issuance  of  determinations  and 
increasing  the  likelihood  of  litigation. 

Discounting  the  six  applications  filed  during  this  last  six  month 
period,  if  the  remaining  applications  were  concluded  tomorrow, 
the  average  time  between  filing  and  determination  would  be  over 
15  months.   According  to  the  statute,  every  one  of  these 
applicants  would  be  free  to  seek  relief  in  court. 

The  courts  have  shown  deference  to  DOT'S  interpretations  of  its 
preemptive  authority.   While  we  applaud  such  deference,  believing 
such  deference  will  enhance  regulatory  uniformity,  we  also 
recognize  that  courts  may  consequently  be  reluctant  to  take  on 
cases  pending  the  exhaustion  of  DOT  administrative  review.   Thus, 
the  option  to  seek  a  judicial  resolution  when  DOT  has  not  acted 
in  a  timely  fashion  may  not  in  fact  be  an  option. 

We  urge  this  Subcommittee  to  inquire  of  DOT  the  nature  and  extent 
of  the  impediments  that  preclude  it  from  issuing  timely 
determinations  concerning  federal  preemption.   We  hope  Congress 
will  take  whatever  steps  are  necessary  to  remove  those 
impediments  to  the  preemption  determination  process,  including 
providing  DOT  with  additional  resources  if  that  seems  an 
appropriate  solution. 

I.e.   Third,  Congress  declared  that  certain  subject  matters  were 
so  critical  to  assuring  the  safe  transportation  of  hazardous 
materials  that  non-federal  requirements  in  these  areas  would  be 
preempted  unless  they  were  "substantively  the  same  as" 
corresponding  federal  requirements.   These  covered  subjects 
include  such  things  as  classification  of  hazardous  materials; 
packing,  handling,  labeling,  marking  and  placarding  of  hazardous 
materials;  preparation,  execution,  and  the  use  of  shipping 
documents;  written  notification,  recording  and  reporting  of 
unintentional  releases  of  hazardous  materials;  and  the  design  and 
testing  of  containers  certified  as  qualified  for  use  in  the 
transportation  of  hazardous  materials.   "Substantively  the  same 
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as"  has  been  defined  by  DOT  to  mean  "conforms  in  every 
significant  respect  to  the  federal  requirements.   Editorial  and 
other  similar  de  minimis  changes  are  permitted." 

Clearly,  Congress  intended  the  federal  government  to  occupy  the 
field  in  these  areas  of  regulation.   The  likelihood  that  non- 
federal requirements  which  diverge  from  federal  standards  would 
survive  scrutiny  under  the  preemption  determination  process, 
unless  otherwise  authorized  by  federal  law,  is  remote.   However, 
the  burden  to  ensure  that  non-federal  entities  electing  to 
regulate  in  these  protected  areas  do  not  stray  beyond  the 
editorial  and  de  minimis  exceptions  falls  to  the  affected 
industry.   If  industry  elects  to  challenge  non-federal 
requirements  in  these  covered  subject  areas  through  the 
preemption  determination  process,  industry  must  bear  the 
administrative  burden  of  complying  with  the  challenged 
requirements  pending  a  decision  and  possible  appeal.   Moreover, 
industry  must  bear  these  costs  each  and  every  time  a  non-federal 
requirement  in  these  areas  is  imposed  until  it  is  challenged  and 
a  preemption  determination  rendered.   For  exsunple,  the  Institute 
has  successfully  petitioned  against  certain  shipping  paper 
requirements  imposed  by  the  State  of  Illinois.   Several  other 
states  impose  similar  conflicting  shipping  paper  requirements. 
Despite  the  Illinois  decision,  however,  all  of  these  other  state 
shipping  paper  requirements  continue  in  force  pending  challenge. 

The  CWTI  recommends  that  the  burden  of  proof  as  to  whether  non- 
federal requirements  are  "substemtively.  the  same  as"  federal 
requirements  should  fall  to  the  non-federal  governments  that  wish 
to  impose  such  requirements.   In  report  language  accompanying 
HMTUSA,  this  Committee  stated  that  the  federal  government  would 
regulate  exclusively  the  "substantively  the  sane  as"  areas  of 
hazardous  materials  transportation  and  that  "state  entry  into 
these  areas  could  occur  only  where  the  Federal  government  does 
not  address  a  specific  aspect  of  the  covered  areas  and  the 
federal  government  permits  it."   Thus,  non-federal  entities 
should  be  required  to  submit  to  DOT  proposed  requirements  which 
fall  into  the  "substemtively  the  same  as"  jurisdictional  areas 
for  em  affirmation  that  they  will  not  subsequently  be  preempted 
prior  to  implementation.   Exceptions  should  be  provided  for 
requirements  which  are  intended  to  address  imminent  hazards.   Not 
only  %rauld  the  intent  of  Congress  be  more  purposefully 
implemented,  but  all  affected  parties  would  benefit  from  such  a 
scheme.   Industry,  and  its  customers,  would  be  spared  the  costs 
of  complying  with  inappropriate  regulations.   Non-federal 
entities  would  be  spared  the  unnecessary  costs  of  starting 
programs  only  to  dismantle  them.   If  non-federal  entities 
realized  that  covered  subject  requirements  could  not  be  enforced 
pending  approval  by  DOT,  such  entities  would  be  less  inclined  to 
regulate  in  these  areas.   Thus,  DOT  would  likely  conserve 
resources  otherwise  spent  to  respond  to  petitions  for  preemption 
of  these  requirements  after  the  fact. 
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U^  Revisions/Clarifications  to  P.L.  101-615.  Section  22 

Section  22  of  HMTUSA  provides  for  the  establishment  of  uniform 
and  reciprocal  forms  and  procedures  for  states  which  choose  to 
register  or  permit  motor  carriers  of  hazardous  materials  and/or 
persons  who  ship  such  materials  by  motor  carrier.   Registration 
means  the  process  by  which  states  may  assess  fees  from  the 
regulated  connunity  to  pay  for  expenses  related  to  the  planning, 
training  for  emergency  response  or  enforcement  of  hazardous 
materials  regulations  as  well  as  administrative  expenses  related 
to  the  registration  program.   Permitting  confers  on  a  motor 
carrier  authority  or  permission  to  transport  hazardous  materials. 

A  Working  Group  of  persons  representing  state  and  local 
governments  was  charged  to  develop  the  forms  and  procedures.   The 
CWTI  served  as  the  non-voting  industry  liaison  to  the  Working 
Group.   The  final  meeting  of  the  Working  Group  concluded  last 
month.   The  recomiendations  from  the  Working  Group  will  be 
forwarded  to  DOT  and  Congress  in  the  fall.   In  the  meantime,  a 
two-year,  four-state  pilot  program  is  about  to  begin  to  test  the 
feasibility  of  the  Working  Group  recommendations.   In  view  of  the 
pending  pilot,  it  is  premature  to  comment  substantively  on  the 
adequacy  or  inadequacy  of  the  Working  Group's  recommendations. 
However,  there  are  four  issues  that  are  relevant  and  appropriate 
to  bring  to  the  Subcommittee's  attention  at  this  time. 

II. A.   First,  the  Working  Group  concluded  its  activities  without 
developing  criteria  by  which  states  or  localities  will  evaluate 
permit  applications  to  determine  the  sufficiency  of  the 
application  and  thus  standardize  the  issuance  of  permits  to 
prospective  hazardous  materials  motor  carriers  in  a  timely 
fashion.   In  addition,  no  criteria  were  developed  to  assist 
states  in  the  evaluation  of  a  carrier's  continued  fitness  to 
transport  hazzurdous  materials  in  the  event  a  permit  condition  is 
violated.   Without  such  criteria,  industry  cannot  be  assured  that 
the  playing  field  will  be  level ,  nor  can  permit-issuing 
jurisdictions  be  assured  that  permits  they  would  have  denied, 
suspended  or  revoked  would  in  turn  be  treated  the  same  in  other 
participating  jurisdictions.   Finally,  we  understand  DOT  is 
overseeing  the  development  of  criteria  to  evaluate  the  pilot 
program  itself,  but  we  have  not  seen  these  criteria. 

'We  urge  Congress  to  require  that  such  evaluative  criteria  be 
developed  with  an  opportunity  for  public,  including  industry, 
comment.   The  criteria  should  address  the  standards  for  review  of 
each  piece  of  information  required  to  be  submitted  through  the 
application  process  euid  the  penalties  which  will  result  if  permit 
or  registration  conditions  are  violated.   Any  information 
elements  for  which  evaluative  criteria  cannot  be  developed  should 
be  identified  during  the  pilot  and  eliminated. 
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II. B.   Second,  consistent  with  the  prohibition  in  Section  22,  the 
Working  Group  recommendations  do  not  seek  to  define  or  limit  the 
amount  of  any  fees  which  may  be  imposed  or  collected  by  states 
under  this  proposal.   The  CWTI  reads  this  prohibition  to  preclude 
the  Working  Group  from  setting  the  level  of  fees  a  state  may 
collect,  not  the  procedures  a  state  would  use  to  collect  the 
fees.   For  example,  we  believe  the  uniform  procedures  should 
require  fee  schedules  that  apportion  fees  for  interstate 
carriers.   State  and  local  representatives  on  the  Working  Group 
are  resistant  to  changes  in  existing  flat  fee  systems  despite  the 
fact  that,  if  challenged  in  court,  the  fees  would  likely  be  found 
unconstitutional . 

CWTI  urges  Congress  to  clarify  that  the  regulations  emanating 
from  Section  22  can  and  should  address  the  procedures,  including 
formulas,  states  use  to  assess  fees.   We  further  urge  that  you 
require  these  fee  formulas  to  be  consistent  with  the  intent  of 
the  Commerce  Clause  as  interpreted  by  court  decisions  concerning 
interstate  fee  apportionment. 

II. C.   Third,  while  the  recommended  forms  and  procedures  do  not 
dictate  formulas  for  the  uniform  computation  of  fees,  they  do 
provide  a  uniform  and  reciprocal  method  for  collecting  and 
distributing  fees  set  by  participating  states  pursuant  to  Section 
13(b).   To  be  consistent  with  Section  13(b),  fees  imposed  by  non- 
federal entities  must  be  equitable  and  used  for  purposes  related 
to  the  transportation  of  hazardous  materials,  including 
enforcement  and  the  planning,  development,  and  maintenance  of  a 
capability  for  emergency  response.   The  Working  Group 
recommendations  also  provide  for  the  imposition  of  both 
registration  and  permitting  processing  fees  as  well  as  a 
surcharge  to  support  the  activities  of  a  "National  Repository" 
which  will  oversee  the  administration  of  the  uniform  program. 

For  Congress  to  effectively  evaluate  whether  these  fees  meet  the 
"equitable"  and  "used  for"  criteria,  states  need  to  disclose  fee 
information.   Every  two  years  the  Institute  surveys  states  to 
determine  the  use  of  fees  collected  from  hazardous  waste 
transporters.   The  last  survey  completed  in  December  1992  found 
that  thirty  states  assess  some  type  of  fee  on  the  transport  of 
hazardous  waste.   Of  the  thirty,  only  two  states  specifically 
said  the  fees  were  used  for  transportation  or  transportation- 
related  expenses. 

To  provide  a  basis  from  which  to  evaluate  whether  fees  are 
equitably  related  to  the  safe  transportation  of  hazardous 
materials,  states,  for  themselves  and  on  behalf  of  political 
subdivisions  within  their  jurisdictions,  should  have  to  report 
annually  to  Congress  and  to  DOT  on  the  rates  charged  motor 
carriers  for  processing  fees,  surcharge  fees,  and  hazardous 
materials  transportation  activity  fees,  and  the  uses  to  which 
those  hazardous  materials  transportation  activity  fees  are  put. 
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II. D  Fourth,  the  pilot  program  is  currently  scheduled  to 
terminate  in  two  years.   The  results  of  the  pilot  will  be  shared 
with  DOT  in  the  expectation  that  federal  rules  will  be 
promulgated  within  the  following  year.   We  are  concerned  that  the 
efforts  of  the  pilot  states  not  be  abandoned  at  the  end  of  the 
project.   These  states  will  have  gone  to  great  lengths  to  make  a 
uniform  and  reciprocal  program  work,  facilities  will  have  been 
obtained  and  staff  hired  to  oversee  the  operation  of  a  model 
National  Repository.   The  pilot  states  can  serve  as  the  core 
organizational  unit  of  the  implementing  program.   The  CWTI 
believes  that  these  states  should  continue  to  receive  support  to 
carry  them  over  until  the  federal  rules  are  finalized. 

III.  Class  9  Designation  and  Restoration  of  the  Class  9  Placard 
for  Domestic  Shipments  fP.L.  101-615.  Section  25) 

Congress,  emergency  responders  and  the  regulated  community  have 
waited  with  anticipation  for  the  release  of  the  Transportation 
Research  Board  (TRB)  report  on  Hazardous  Materials  Shipment 
Information  for  Emergency  Response  (Report).   The  Report 
identified  six  categories  of  information  failures  that  adversely 
affect  emergency  response.   Two  of  those  "failures"  can  be  shown 
to  be  a  consequence  of  recent  decisions  of  the  DOT  with  respect 
to  the  scope  and  status  of  the  Class  9  materials.   Specifically, 
the  TRB  found  that  problems  result  when: 

information  sources  are  in  compliance  with  regulations  and 
accessible,  but  they  fail  to  efficiently  convey  important 
information  to  responders;  and 

information  is  insufficient  because  the  material  or  shipment 
is  exempt  from  some  federal  hazardous  materials 
transportation  regulations. 

Since  HMTUSA  was  enacted,  DOT  has  finalized  regulations  which 
will  greatly  expand  the  categories  of  hazardous  materials  that 
have  historically  been  designated  as  Class  9  materials.   As 
opposed  to  other  hazard  classes.  Class  9  materials  are  not 
currently  defined  by  specific  criteria.   Designation  of  Class  9 
materials  rests  with  each  country's  competent  authority. 
Nevertheless,  there  are  some  similarities.   Other  countries 
typically  designate  as  Class  9  materials  those  materials  they 
regulate  as  hazardous  waste  which  do  not  meet  the  criteria  for 
designation  in  another  hazard  class. 

Class  9  is  one  of  several  hazard  class  designations  recommended 
by  the  United  Nations  for  the  transport  of  dangerous  goods.   In 
the  interest  of  international  uniformity,  DOT  has  finalized  a 
massive  rulemaking  —  Docket  No.  HM-181  —  which  was  intended, 
among  other  things,  to  comport  domestic  requirements  for  the 
transportation  of  hazardous  materials  with  international 
standards.   During  this  rulemaking,  CWTI  urged  DOT  to  adopt  the 
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Class  9  designation  for  former  ORN-E  (EPA-designated  hazardous 
wastes  and  hazardous  substances)  materials.   Initially,  DOT 
redesignated  these  former  ORM-E  and  ORM-A  materials  (materials 
which  can  interfere  with  the  correct  performance  of  assigned 
duties  of  flight  crews  if  released  during  air  transportation)  as 
Class  9.   Subseguent  to  that  time,  DOT  has  designated  a  variety 
of  previously  unregulated  materials  as  Class  9.   These  materials 
include  marine  pollutants,  elevated  temperature  materials,  and 
oils.   This  proliferation  of  diverse  materials  within  Class  9  has 
resulted  in  two  consequences  identified  by  the  TRB  Report. 

III. A.   First,  the  Class  9  designation  now  fails  to  convey 
meaningful  information  about  the  transport  risks  presented  by 
such  a  range  of  materials.   We  are  concerned  that  the  United 
States  is  retreating  from  its  commitment  to  the  spirit  of 
harmonizing  hazardous  materials  transportation  requirements  by 
some  of  its  recent  additions  to  Class  9. 

If  the  United  states  wants  to  regulate  other  categories  of 
materials  as  hazardous  such  as  "oils"  and  "elevated  temperature 
materials,"  Congress  should  require  DOT  to  use  ORM  (otherwise 
regulated  materials)  designations  to  distinguish  such  categories 
in  domestic  regulation  until  the  United  Nations  accepts  these 
categories  of  materials  as  Class  9  materials. 

III.B.   Second,  DOT  has  eliminated  requirements  to  use  the  Class 
9  placard  for  domestic  shipments  compounding  the  information  gap 
problem.   DOT  claims  the  diversity  of  materials  which  now 
constitute  Class  9  make  placarding  a  useless  exercise.   Moreover, 
according  to  DOT,  Class  9  materials  are  of  such  low  risk  that 
they  do  not  deserve  to  be  recognized  by  a  placard  in  the  same 
manner  as  Class  3  (flammable)  materials,  for  example.  <The  CWTI 
believes,  however,  that  in  emergency  response  situations,  no 
cargo  information  is  too  trivial. 

The  reversal  of  DOT'S  policy  was  accomplished  without  notice  and 
opportunity  for  public  comment  via  an  announcement  of  "editorial 
and  technical"  corrections  to  HM-181.   It  does  not  appear  to  us 
that  such  a  policy  reversal,  especially  after  a  final  rule  on  the 
subject  has  been  in  place  for  two  years,  is  either  editorial  or 
technical.   This  action  gives  rise  to  a  number  of  policy 
considerations  that  deserve  review. 

Elimination  of  the  Class  9  placard  is  at  cross-purposes  with 
the  charge  given  DOT  by  Congress  through  HNTUSA  to  make 
improvements  to  the  current  system  of  placarding  vehicles. 

Elimination  of  the  Class  9  placard  is  at  odds  with  the 
stated  objective  of  DOT  which  is  to  achieve  conformance  with 
United  Nations  standards  for  the  transport  of  dangerous 
goods. 
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Elimination  of  the  Class  9  placard  denies  emergency 
responders  information  that  certain  types,  quantities  or 
combinations  of  low  hazard  waste  and  substances,  PCBs,  or 
marine  pollutants  are  on  board. 

A  range  of  safety  regulations  is  triggered  by  placards. 
Such  regulations  are  no  longer  required  of  persons 
transporting  Class  9  materials.   These  requirements  include: 

CDL  hazardous  materials  endorsement  for  drivers; 

stricter  penalties  for  drug  and  alcohol  use  violations; 

possession  of  at  least  a  conditional  safety  rating; 

federal  HazMat  Registration  to  provide  funds  for 
hazardous  materials  planning  and  training;  and 

conformity  with  HazMat  highway  routing  requirements. 

Neither  the  public  at  large  nor  emergency  responders  are  well- 
served  by  DOT'S  action.   Furthermore,  regulators  are  imposing 
other,  potentially  less  effective  regulations  to  compensate  for 
the  loss  of  the  Class  9  placard  for  domestic  shipments.   To 
illustrate,  the  principal  justification  for  a  non-federal  marking 
requirement  imposed  on  vehicles  transporting  hazardous  waste  by 
the  State  of  Michigan  in  a  pending  preemption  determination 
proceeding  is  the  elimination  of  the  Class  9  placard  for  domestic 
shipments.   Likewise,  the  HMTUSA-designated  Working  Group  on 
state  uniform  hazardous  materials  registration/permitting  forms 
and  procedures  deviated  from  its  recommendations  for  the  coverage 
of  entities  that  would  be  required  to  obtain  state  registrations 
and/or  permits  in  order  to  compensate  for  the  loss  of  the 
domestic  Class  9  placard.   Originally,  only  motor  carriers 
operating  placarded  vehicles  would  have  been  subject  to  Section 
22  provisions.   As  amended,  the  Working  Group  recommendations  now 
include  motor  carriers  transporting  hazardous  waste  under  the 
Uniform  Manifest.   The  Working  Group  was  too  concerned  about  the 
possibility  that  niche  Class  9  transporters  of  hazardous  waste 
would  not  be  picked  up  in  the  state  uniform 
registration/permitting  process  in  the  absence  of  a  Class  9 
placard  mandate. 

The  CWTI  and  others  petitioned  DOT  last  year  to  reverse  its 
decision  to  allow  time  for  industry  to  prepare  for  the 
termination  of  the  transition  period  leading  to  the  mandatory  use 
of  United  Nations  placards  on  October  1 ,  1994 .   DOT  has  not 
responded  to  those  petitions,  but  has  indicated  that  the 
rulemaking  initiated  pursuant  to  HMTUSA  Section  25  —  Docket  No. 
HM-206  —  may  be  a  vehicle  to  address  Class  9  concerns.   However, 
the  opportunity  for  public  comment  on  HM-206  is  closed  and  the 
elimination  of  the  Class  9  placard  was  not  announced  during  the 
public  comment  phase  as  an  issue  for  which  comments  were 
solicited. 

The  CWTI  urges  Congress  to  direct  DOT  to  restore  the  Class  9 
placard  pursuant  to  United  Nations  recommendations  for  domestic 
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shipments.   If  DOT  believes  the  Class  9  placard  no  longer 
accomplishes  its  purpose  because  of  the  recent  proliferation  of 
materials  now  designated  Class  9,  DOT  should  consider  other 
hazard  classifications,  such  as  the  ORM  designation  we 
recommended  earlier,  rather  than  forsake  the  purposes  and  goals 
of  international  uniformity. 

IXj.  Clarification  of  Routing  Requirements  fP.L.  101-615.  Section 
4fbn 

While  we  support  the  concept  of  states'  designating  hazardous 
materials  routes  based  on  federal  standards,  we  have  concerns 
about  some  of  the  legislative  constraints  on  DOT  implementation 
of  the  standards.   For  example,  DOT  can  give  no  weight  to  the 
established  routing  factors  and  pre-1990  routes  are 
grandfathered . 

IV. A.   Section  4(b)(9)  of  HMTUSA  prohibits  the  federal  government 
from  assigning  weights  to  federal  routing  factors  that  must  be 
used  by  states  choosing  to  route  placarded  highway  shipments  of 
hazardous  materials.   We  are  concerned,  in  the  absence  of  a 
federally  assigned  weighting  scheme,  that  states  may  choose  to 
assign  such  low  weights  to  certain  factors,  such  as  burdens  on 
commerce,  that  the  factor  has  no  relevance  in  the  routing 
determination . 

The  CWTI  recommends  that  Congress  either  lift  the  prohibition  on 
federal  weighting  so  that  DOT  can  develop  a  national  scheme  to 
ensure  that  some  factors  are  not  rendered  meaningless,  or 
alteratively  Congress  should  require  states  to  disclose  the 
weights  they  have  assigned  to  the  federal  routing  criteria. 
Furthermore,  we  would  hope  that  you  will  require  the  opportunity 
for  public  comment  before  allowing  a  weighting  scheme  to  become 
final . 

IV. B.   More  importantly,  CWTI  is  concerned  about  the 
grandfathering  of  pre-HMTUSA  routes  as  provided  by  Section 
4(b)(4)(B)  of  the  Act.   Not  only  does  the  grandfather  clause 
protect  routes  that  have  heretofore  been  found  preempted  by  DOT 
under  its  pre-1990  inconsistency  ruling  procedures,  but  it 
ignores  the  fact  that  the  conditions  which  prompted  the  routing 
requirement  can  and  do  change. 

We  urge  you  to  amend  HMTA  to  provide  for  periodic  reevaluation  of 
routes,  including  grandfathered  routes,  to  see  if  such  routing 
continues  to  be  justified  based  on  the  federal  routing  factors. 

y^   Clarification  of  Financial  Responsibility  Requirements 

As  this  Subcommittee  is  aware,  public  policy  affecting  the 
transportation  of  hazardous  materials  is  not  confined  solely  to 
the  HMTA.   Consequently,  we  urge  you  to  take  the  opportunity 
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presented  by  this  reauthorization  to  clarify  the  financial 
responsibility  requirements  of  the  Motor  Carrier  Act  of  1980, 
Section  30,  as  they  affect  motor  carriers  of  hazardous  materials. 

DOT  has  implemented  the  financial  responsibility  requirements  so 
that  motor  vehicles  with  capacities  in  excess  of  3,500  water 
gallons  transporting  the  samf>  material  may  be  covered  at 
different  amounts.   It  is  our  view  that  the  same  minimum  level  of 
financial  responsibility  —  in  this  case  $5  million  —  be 
required  of  all  motor  carriers  operating  any  type  of  DOT 
authorized  packaging  capable  of  carrying  hazardous  substances  in 
excess  of  3,500  water  gallons,  not  just  cargo  tanks,  portable 
tanks ,  and  hopper-type  vehicles . 

At  issue  is  DOT'S  reliance  on  the  Truck  Trailer  Manufacturers 
Association's  definition  of  a  "hopper"  —  conveyances  with 
"sloping  panels  at  the  bottom  of  the  tank  which  direct  dry  bulk 
solids  to  the  outlet  piping"  —  to  define  "hopper-type  vehicle." 
We  request  that  DOT'S  definition  of  "hopper-type  vehicle"  for 
purposes  of  financial  responsibility  include  "dump  trailers"  and 
"roll-off  containers." 

While  some  hazardous  substances  may  be  transported  in  "hopper- 
type  vehicles,"  we  know  of  no  hazardous  substances  that  are  also 
hazardous  waste  being  transported  in  conveyances  with  "sloping 
panels  at  the  bottom  of  the  tank  which  direct  dry  bulk  solids  to 
the  outlet  piping."  Bulk  quantities  of  hazardous  wastes  which 
are  also  hazardous  substances  are  transported  in  dump  trailers  or 
roll-off  containers,  packagings  authorized  by  DOT.   The 
incongruity  of  DOT's  policy  is  further  exacerbated  by  the  fact 
that  DOT,  in  an  interpretation  of  the  hazardous  materials 
regulations  (HMRs),  defines  a  "dump  trailer"  as  a  "hopper-type 
vehicle." 

A  review  of  the  legislative  history  reveals  that  Congress 
intended  to  require  motor  carriers  operating  any  type  of  vehicle 
with  a  cargo  capacity  in  excess  of  3,500  water  gallons  for  the 
transportation  of  hazardous  substances  to  maintain  a  minimum  $5 
million  in  financial  responsibility.   Congress  "want(ed)  to 
emphasize  its  strong  belief  that  many  . . .  hazardous  materials 
should  also  be  subject  to  at  least  a  $5,000,000  minimum, 
especially  hazardous  materials  transported  in  bulk."   (Emphasis 
added.)   In  short.  Congress  intended  that  motor  carriers  of 
hazardous  substances  in  vehicles  with  capacities  in  excess  of 
3,500  water  gallons  operate  with  a  minimum  §5  million  in 
financial  responsibility  and  that  DOT  should  actively  consider 
designating  other  types  of  hazardous  materials  that  in  bulk 
quantities  should  trigger  a  motor  carrier's  compliance  with  the 
$5  million  minimum  financial  responsibility  requirement. 

Likewise,  a  review  of  the  regulatory  history  of  Section  30  shows 
that  no  attempt  was  made  to  seek  public  comment  on  how  the  tern 
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"hopper-type  vehicle"  should  be  defined.   Instead,  the  DOT  states 
in  its  notice  of  proposed  rulemaking  that  "Section  30  ... 
distinguishes  between  different  types  of  hazardous  materials  and 
prescribes  a  $5  million  minimum  level  of  financial  responsibility 
for  the  transportation  of  specified  hazardous  materials  ...  thus, 
as  contemplated  by  the  statute,  should  the  Environmental 
Protection  Agency  add  an  item  to  its  hazardous  substances  or 
waste  lists  . . .  motor  carries  would  be  responsible  for  meeting 
the  $5  million  financial  responsibility  requirements  while 
transporting  those  materials  in  sufficient  quantities." 
(Emphasis  added.)   The  final  rule  states  that  "Congress 
established  a  tiered  system  to  require  various  levels  of 
financial  responsibility  based  on  commodities  transported  by  the 
motor  carrier."   (Emphasis  added.)   There  was  no  effort,  but 
there  was  the  opportunity,  to  qualify  these  statements  by  a 
mention  of  types  of  conveyances. 

In  DOT'S  opinion,  its  interpretation  of  "hopper-type  vehicles"  is 
clear  because  the  words  of  the  regulations  track  the  words  of  the 
implementing  statute.  According  to  DOT,  any  change  to  its 
interpretation  of  which  vehicles  or  operations  are  subject  to  the 
$5  million  in  financial  responsibility  must  be  "a  legislative  one 
and  cannot  be  addressed  by  a  regulatory  agency." 

We  recommend  that  Congress  either  clarify  its  intentions  with 
respect  to  the  assignment  of  minimum  levels  of  financial 
responsibility  for  motor  vehicles  transporting  bulk  shipments  of 
hazardous  substances  or  require  DOT  to  open  the  public  docket  to 
request  coMsent  on  the  definition  of  "hopper-type"  vehicle  so 
that  the  definition  of  "hopper-type"  vehicles  can  be  justified 
and  reconciled  with  real  %rarld  business  operations  and 
definitions  of  hopper-type  vehicles  used  pursuant  to  the  HHRs. 

conclusion 

The  CWTI  supports  the  proposed  three-year  reauthorization  cycle 
proposed  by  H.R.  2178.   However,  we  hope  the  Subcommittee  will  be 
open  to  augmenting  that  legislation  with  the  policy  refinements  I 
have  outlined  today.   We  look  forward  to  working  with  you  and 
your  staff  in  this  endeavor.   Meanwhile,  thank  you  for  the 
opportunity  to  testify  on  this  important  matter. 
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BEFORE  THE  COMMITTEE  ON  PUBLIC  WORKS  AND  TRANSPORTATION 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

In  The  Matter  Of: 

REAUTHORIZATION  OF  THE  HAZARDOUS  MATERIALS  TRANSPORTATION 
UNIFORM  SAFETY  ACT 

Testimony  Of: 

National  Tank  Truck  Carriers,  Inc. 

2200  Mill  Road 

Alexandria,  VA  22314 

Mr.  Chairman  and  members  of  the  Committee,  thank  you  for  the 
opportunity  to  testify  In  support  of  reauthorization  of  the 
Hazardous  Materials  Transportation  Uniform  Safety  Act  (HMTUSA) . 

My  name  Is  Cliff  Harvlson,  and  I  am  President  of  National  Tank 
Truck  Carriers,  Inc.  (NTTC)  a  trade  association  the  members  of 
which  are  extensively  Involved  In  the  transportation  of 
hazardous  materials,  hazardous  substances  and  hazardous  wastes 
throughout  the  continental  United  States . 

Just  about  three  years  ago,  the  Congress  (led  by  this  Committee) 
concluded  an  extensive  reevaluatlon  and  restructuring  of  the 
nation's  laws  and  regulations  dealing  with  hazmat  transportation 
by  passing  HMTUSA. 

That  Important  legislation  focused  on  three  critical  elements  of 
considerable  Importance  to  the  tank  truck  carrier: 

1)  It  redefined  and  clarified  the  regulatory  roles 
of  the  Federal  government  versus  those  of  states 
and  local  jurisdictions; 

2)  It  provided  resources  and  progreuos  to  train 
emergency  response  personnel  who  are  "at  risk"  at 
the  scene  of  an  accident  or  Incident;  and, 

3)  It  directed  the  Secretary  of  Transportation  to 
Implement  a  registration  and  permitting  progreun 
which  will  (eventually)  enhance  both  compliance 
and  enforcement. 

Simply  stated,  the  members  of  NTTC  supported  those  objectives  In 
1990;  and,  we  see  no  reason  for  the  Congress  to  alter  the 
present  course. 
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Importantly,  one  must  note  that  Congress  did  not  pass  HMTUSA  In 
a  vacuum.  For  Instance  the  uniformity  and  safety  mandates  (of 
HMTUSA)  blend  well  with  prior  Congressional  action  dealing  with 
Commercial  Drivers '  Licenses  and  mandatory  drug  and  alcohol 
testing  which  impact  all  operators  of  trucks  regardless  of  the 
nature  of  the  cargo. 

Perhaps  the  only  "glitch"  we  see  on  the  horizon  (and  a  matter  we 
trust  will  be  reviewed  by  this  Committee)  concerns  fees  for 
state  hazmat  carrier  registration  programs. 

Presently,  HMTUSA  has  created  a  Federal  on-going  registration 
program  for  shippers  and  carriers  of  hazardous  materials.  The 
annual  registration  fee  is  currently  set  at  $300.  At  the  seune 
time,  HMTUSA  permits  individual  states  to  levy  fees  on  those 
seune  carriers  and  shippers.  Basically,  the  proceeds  from  both 
fees  are  to  be  directed  to  the  enhancement  of  training  and 
enforcement  at  the  state  and  local  levels  of  government. 

We  have  no  problem  with  the  "concepts"  involved;  however,  we  do 
believe  that  some  states  might  be  tempted  to  impose  fee  levels 
so  high  as  to  defeat  the  basic  purposes  of  HMTUSA  and/or  become 
simply  another  "revenue  raiser" . 

The  current  statutory  language,  properly,  places  no  "dollar  cap" 
on  the  level  of  state  fees.  By  the  same  token,  the  only  "test" 
that  a  state  must  meet  in  a  showing  that  the  fee  is  "equitable" 
and  that  "...  it  is  related  to  the  transportation  of  hazardous 
materials".   I  believe  the  potential  for  abuse  is  obvious. 

Mr.  Chairman,  we  respectfully  ask  that  this  Committee  and  the 
Congress  amend  HtfTUSA  to  require  states  (which  choose  to  levy 
hazmat  registration  fees)  to  (at  the  very  least)  publicly 
disclose  the  financial  basis  of  any  registration  fee.  This 
should  enable  interested  parties  to  assure  that  state  "hazmat" 
registration  fees  are  set  according  to  Congressional  guidelines 
without  imposing  burdens  on  state  officials  and  administrators. 

Again,  Mr.  Chairman,  Z  thank  the  Committee  for  the  opportunity 
to  testify  in  support  of  reauthorization  (with  minor  clarifying 
tuMndnants),  and  I  will  attempt  to  respond  to  any  questions. 
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Mr.  Chairman  and  Members  of  the  Committee.   My  name  Is  Barry  M. 
Horowitz.   I  am  President  and  Chief  Executive  Officer  of  the  MITRE 
Corporation.   With  me  is  Joseph  Morris,  Senior  Program  Officer  at  the 
Transportation  Research  Board.   I  am  pleased  to  be  here  this  morning  to  tell 
you  about  the  Transportation  Research  Board's  study  of  a  central  reporting 
system  for  hazardous  materials  shipments.   As  you  are  aware,  this  study  was 
requested  in  the  Hazardous  Materials  Transportation  Uniform  Safety  Act  of  1990 
and  was  funded  by  the  U.S.  Department  of  Transportation. 

To  conduct  this  study,  the  Transportation  Research  Board,  which  is  a 
tinlt  of  the  National  Research  Council,  the  operating  agency  of  the  National 
Academy  of  Sciences,  assembled  a  committee  of  experts  in  hazardous  materials 
safety,  freight  transportation,  and  information  systems.  I  was  Chairman  of 
this  committee,  and  as  Chairman,  I  can  assure  you  that  the  committee  indeed 
had  a  great  deal  of  expertise  in  the  relevant  areas  and  lots  of  Interest  In 
the  subject  of  our  study. 

We  were  asked  to  study  the  feasibility  and  necessity  of  a  central 
reporting  system  and  computerized  telecommunications  center  for  receiving  and 
retrieving  data  concerning  all  daily  shipments  of  hazardous  materials,  that 
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could  provide  information  to  facilitate  responses  to  incidents  involving 
hazardous  materials  transportation. 

To  conduct  its  study,  the  committee  first  needed  an  understanding  of  the 
information  requirements  of  emergency  responders  and  the  adeqviacy  of  current 
practices  for  meeting  those  requirements.  We  found  that  existing  programs  for 
compiling  data  on  the  frequency  and  circximstances  of  incidents  are  not 
adequate  to  support  evaluations.  To  fill  this  gap,  we  took  it  upon  ourselves 
to  analyze  125  Incidents  and,  where  possible,  interviewed  the  emergency 
responders  involved  to  develop  a  small  representative  data  base  of  incident 
case  studies.   An  additional  aspect  of  our  study  was  a  set  of  interviews  of 
shippers  and  carriers  to  learn  about  the  shipment  information  systems  they 
maintain  and  how  they  might  be  affected  by  shipment  reporting  requirements. 

Regarding  the  necessity  of  improved  information,  we  found  that 
responders  could  not  obtain  information  that  they  sought  about  the  presence  or 
identity  of  hazardous  materials,  or  experienced  significant  delay  in  obtaining 
it,  In  about  25  percent  of  consequential  highway  incidents  in  our  case  studies 
and  10  percent  of  consequential  rail  Incidents.   (By  "consequential,"  we  mean 
incidents  involving  injury,  substantial  property  damage,  evacuation,  or  major 
traffic  delay.)  The  information  deficiencies  did  not  necessarily  cause  the 
adverse  consequences  of  these  incidents. 

The  caxises  of  information  failures  are  complex.   For  example,  required 
shipping  documents  or  placards  (the  main  sources  of  information)  may  be  absent 
or  in  error,  they  may  be  destroyed  or  inaccessible,  or  they  may  be  in 
compliance  with  regulations  but  nonetheless  fail  to  give  responders  some 
important  pieces  of  information.  Often,  because  of  past  experience, 
responders  decide  they  cannot  trust  information  they  do  obtain. 
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We  found  that  lack  of  Information  at  incidents  has  sometimes  delayed 
response  and  Increased  risks,  and  that  improved  information  would  potentially 
reduce  adverse  Impacts  of  incidents:  injuries,  property  damage,  evacuations, 
traffic  delays,  and  non-optimal  use  of  emergency  response  resources.   However, 
most  of  these  costs  are  not  the  result  of  poor  information,  so  improved 
information  could  produce  only  fractional  cost  savings.  In  addition  to  its 
value  in  more  routine  events,  improved  information  might  help  avoid  some 
consequences  of  rare  but  catastrophic  hazardotis  materials  Incidents. 

Becatise  the  causes  of  information  failures  are  complex,  the  committee 
concluded  that  reducing  the  frequency  of  failures  would  require  extensive 
changes  in  regulation,  enforcement,  and  training.   Automated  information 
systems  could  complement  these  needed  changes ,  but  they  would  not  substitute 
for  them.   For  example,  automated  systems  might  help  responders  deal  with 
complex  situations  by  organizing  information,  strengthen  enforcement  by 
creating  a  monitoring  mechanism,  or  incorporate  features  to  reduce  the 
likelihood  of  human  errors.   Learning  how  to  make  effective  use  of  technology 
will  require  some  experimentation  and  a  sequential  process  of  introducing 
capabilities  and  measuring  value  added. 

Regarding  feasibility,  the  committee  concluded  that  an  automated 
information  system  for  emergency  responders  could  be  reliable  and  cost- 
effective  only  if  it  were  built  on  a  base  of  shippers'  and  carriers'  own 
information  system  resources.   Shipper  and  carrier  systems  for  shipment 
tracking  and  Inventory  control  are  rapidly  developing  in  sophistication,  but 
use  of  these  technologies  by  smaller  firms  is  currently  very  limited. 

I  will  now  summarize  the  committee's  recommendations.   First,  Congress 
and  the  responsible  federal  agencies  should  plan  and  carry  out  a  program  to 
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improve  the  existing  system  for  providing  information  to  emergency  responders 
at  hazardous  materials  transportation  incidents.   This  program  should  include 
appropriate  measures  to  apply  technology;  reforms  in  regulation,  enforcement, 
and  training;  and  evaluation  of  the  existing  system  so  that  efforts  can  be 
directed  at  the  most  pressing  problems. 

Second,  DOT  should  immediately  undertake  one  or  more  limited  start-ups 
of  automated  information  systems.  An  information  system  for  rail  shipments 
would  be  a  practical  starting  point.  This  limited  start-up  would  give 
emergency  responders  access  to  rail  industry  car-tracking  and  cargo -tracking 
systems,  which  are  the  results  of  major  industry  investments.  All  major 
railroads  provide  current  information  to  shippers  describing  the  location  and 
recent  movements  of  rail  cars  carrying  their  shipments.  These  systems  could 
be  modified  to  provide  information  about  car  contents  to  emergency  responders. 
Such  a  prototype  would  provide  an  experimental  setting  for  resolving  many  of 
the  organizational,  technical,  and  cost-effectiveness  questions  that  must  be 
answered  in  designing  an  information  system.  We  estimated  that  the  cost  of  a 
start-up  system  evaluation  Involving  one  railroad  would  be  $4  million  and  that 
this  could  be  expanded  to  a  trial  of  a  nationwide  system  for  rail  for  an 
additional  $3  million.   The  large  rail  industry  investment  in  information 
systems  that  has  already  taken  place  would  provide  a  major  leveraging  of  the 
dollars  spent  on  this  limited  start-up.   If  evaluation  of  the  trials  showed 
that  such  a  system  was  worthwhile,  this  effort  could  lead  to  a  useful 
capability  within  3  years. 

To  address  deficiencies  in  data  about  hazardous  materials  Incidents,  the 
agencies  that  maintain  such  data  should  coordinate  to  ensure  that  data  are 
collected  uniformly  and  fill  critical  knowledge  gaps.   In  "particular,  DOT 
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should  establish  a  monitoring  capability  that  allows  it  to  determine  whether 
its  regulations  Intended  to  provide  emergency  responders  with  Information  at 
hazardous  materials  transportation  incidents  are  working,  adequately. 

Next,  to  correct  the  failures  in  the  existing  information  system  that  we 
observed  in  our  incident  case  studies,  the  committee  recommends  that  DOT  and 
other  responsible  federal  agencies  should  form  a  plan  of  action  to  alleviate 
each  of  the  specific  categories  of  failures  that  we  identified,  through 
changes  in  regulations,  more  effective  enforcement,  and  support  for  improved 
training  of  emergency  responders  and  inspectors.   The  committee  report 
proposes  possible  components  of  this  action  plan,  but  we  lacked  the  resources 
to  evaluate  the  effectiveness  or  cost  of  each  of  these. 

Finally,  the  committee  recommends  that  the  government  not  attempt  to 
implement  a  system  such  as  the  originally  proposed  national  central  reporting 
system,  that  Is,  one  entailing  immediate  and  universal  application  of  a 
requirement  for  shipper  or  carrier  real -time  filing  of  vehicle  contents 
information  in  a  central  data  base.   There  is  no  sound  basis  for  defining 
performance  criteria  for  information  to  be  provided  and  threshold  reliability 
needed  in  such  a  system;  there  would  be  no  opportunity  to  allow  ongoing 
evaluation  to  guide  implementation,  as  a  phased  implementation  would  allow; 
and  the  system  would  not  be  designed  to  make  maximum  use  of  existing  shipper, 
carrier,  and  responder  capabilities.   Rather,  we  believe  that  the  staged 
approach  recommended  is  the  best  way  to  achieve  long  term  safety  improvements. 

Hr.  Chairman,  this  concludes  my  statement.   Mr.  Morris  and  I  will  be 
pleased  to  answer  questions  that  the  Committee  may  have. 
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lire  fighters  and  police  regularh 
respond  to  incidents  involvii 
the  release  or  threat  of  release  of  hazardous  materials  in  transpor 
Minimizing  the  danger  of  injury  and  other  costs  of  such  events  rcquin 
knowledge  of  the  materials  so  that  appropriate  fire  fighting  and  othi 
mitigation  methods  can  be  used  and  decisions  made  regarding  cvacuj 
tions  or  traffic  diversion.  Hazardous  materials  are  substances  that  aj 
flammable  or  toxic  or  have  other  properties  that  would  threaten  hi 
mans  if  the  substances  were  released.  Government  regulations  requii 
that  certain  shipments  of  hazardous  materials  be  identified  wii 
placards  on  vehicles  and  shipping  documents  accompanying  them,  bi 
lack  of  necessary  information  at  the  scene  of  an  incident  has  sometimi 
interfered  with  response  and  led  to  increased  losses. 

To  improve  information  for  responders  at  hazardous  materiab  traai 
portation  incidents,  creation  of  a  national  computerized  central  repor  i 
ing  system  and  data  center  has  been  proposed.  Shippers  and  carrier 
would  be  required  by  federal  law  to  enter  a  record  of  each  hazardou 
materials  shipment,  and  police  and  fire  fighters  would  have  access  t 
the  information  at  the  time  of  an  incident.  Congress  called  on  th 
National  Academy  of  Sciences  to  examine  the  feasibility  and  necessit 
of  such  a  national  central  reporting  system. 

The  recommendations  of  the  National  Academy  of  Sciences  commit 
tec  that  conduaed  the  study  are  listed  below.  All  committee  member 
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I  in  agreement  with  each  of  the  eight  recommendations.  However, 
imbers  differed  in  their  ranking  of  the  relative  importance  of  die 
:ommendations  and  therefore  in  dieir  preferences  for  the  order  in 
lich  the  recommendations  should  appear.  In  particular,  some  mem- 
rs  felt  that  Recommendation  8  should  appear  first  because  it  is  the 
:ommendation  most  closely  related  to  the  specific  question  of  the 
ngressional  charge  for  the  study  and  because  it  is  important  to  set 
►undaries  on  die  kinds  and  scale  of  acdons  that  are  justifiable  to 
rrea  identified  problems.  Other  members  believed  that  the  presenta- 
>n  should  emphasize  the  need  for  improvements  and  recommenda- 
)ns  that  lead  to  positive  actions  to  improve  hazardous  materials  safety 
jecommendadons  1—7). 

Because  of  these  differences,  the  order  of  the  recommendations 
ould  not  be  interpreted  as  reflecting  a  committee  consensus  on 
iorities.  The  committee  believes  that  all  its  recommendations  merit 
tion  and  that  acting  on  all  of  them  would  be  the  most  efficient  way  to 
isure  progress  in  improving  emergency  responder  access  to  vital 
formation  at  hazardous  materials  transportation  incidents. 
The  recommendations  are  repeated  with  explanations  later  in  this 
xecutive  Summary.  Congress  should  provide  the  responsible  agencies 
ith  the  funding  necessary  to  conduct  the  initiatives  recommended. 

1 .  Improvements  to  the  existing  system  for  providmg  information  to 
nergency  responders  at  hazardous  materials  transportation  incidents 
re  necessary.  In  a  significant  proportion  of  consequential  incidents, 
isponders  are  unable  to  obtain  information  they  seek.  Therefore, 
longress,  the  U.S.  Department  of  Transportation  (DOT),  and  other 
sponsible  federal  agencies  should  plan  and  carry  out  a  program  to 
nprove  the  system.  This  program  should  include  appropriate  mea- 
ares  to  apply  technology;  reforms  in  regulation,  enforcement,  and 
raining;  and  evaluation  of  the  existing  system  so  that  efforts  can  be 
lireaed  at  the  most  pressing  problems. 

2.  DOT  should  immediately  undertake  one  or  more  limited  start- 
ips  of  automated  information  systems.  The  start-ups  should  be  con- 
trolled experiments  with  rigorously  designed  evaluation  protocols.  A 
jractical  limited  start-up  is  identified  in  the  last  section,  involving  an 
nformation  system  for  rail  shipments  (sec  p.  15). 

3.  DOT  should,  on  an  ongoing  basis  and  in  conjunction  with  the 
jhipper  and  carrier  industries  and  emergency  responders,  system- 
atically investigate  opportunities  for  application  of  information  tech- 
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noiogy  to  aid  emergency  responders  and  reduce  the  costs  of  hazardous 
materials  incidents. 

4.  The  U.S.  Fire  Administration  of  the  Federal  Emergency  Manage- 
ment Agency,  DOT,  and  other  federal,  state,  and  local  agencies  that 
maintain  data  bases  of  hazardous  materials  incidents  should  formally 
coordinate  to  ensure  that  data  are  defined  and  coUeaed  uniformly, 
duplicate  reporting  is  avoided,  and  data  collection  is  designed  to  serve 
essential  program  evaluation  and  research  needs. 

5.  DOT  should  establish  a  monitoring  capability  that  allows  it  to 
determine  whether  its  regulations  intended  to  provide  emergency  re- 
sponders  with  information  at  hazardous  materials  transportation  inci- 
dents are  working  adequately.  Monitoring  should  be  planned  and 
conducted  with  state  and  local  government  participation. 

6.  DOT,  together  with  other  responsible  federal  agencies,  should 
form  a  plan  of  action  to  alleviate  each  of  the  six  categories  of  informa- 
tion failures  identified  in  this  study  (see  p.  7)  through  changes  in 
regulations,  more  effective  enforcement,  and  support  for  improved 
training  of  emergency  responders  and  inspectors.  Possible  components 
of  this  action  plan  have  been  identified  (see  pp.  18—20). 

7.  DOT  and  the  U.S.  Fire  Administration,  wixh  the  full  participation 
of  state  and  local  emergency  response  agencies,  should  joindy  condua 
a  study  of  costs  and  means  of  organizing  and  delivering  training  to 
hazardous  materials  emergency  responders  and  enforcement  officers. 

8.  The  government  should  not  attempt  to  implement  a  system  such 
as  the  originally  proposed  national  central  reporting  system,  that  is, 
one  entailing  immediate  and  universal  application  of  a  requirement  for 
shipper  or  carrier  real-time  filing  of  vehicle  contents  information  in  a 
central  data  base. 


STUDY  APPROACH  AND  SCOPE 

The  approach  to  the  study  was  to  analyze 

•  The  value  of  improved  information  by  identifying  {a)  the  informa- 
tion that  emergency  responders  need  to  make  decisions  at  incidents; 

(b)  the  performance  of  existing  means  of  providing  information;  and 

(c)  the  frequency,  causes,  and  consequences  of  information  failures; 

•  Technological  options  that  might  offer  solutions  to  information 
problems,  including  the  national  central  reporting  system  and  other 
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icsigns,  by  considering  the  cost,  technical  feasibility,  and  organiza- 
ional  requirements  for  implementing  such  systems;  and 

•  Regulatory,  enforcement,  and  training  options  for  solving  the 
nformation  problems,  that  is,  refinements  within  the  existing  system 
or  identifying  hazardous  materials  that  would  not  necessarily  depend 
jDn  adoption  of  information  technology. 

The  scope  of  the  study  was  limited  to  matters  that  may  affect  the 
:onsequences  of  hazardous  materials  incidents  after  they  occur,  and 
not  to  methods  of  preventing  incidents.  Incident  prevention  is  funda- 
mental to  reducing  risks  to  emergency  responders  and  the  public.  The 
methods  examined  in  this  report  for  improving  emergency  response  in 
general  would  not  direcdy  contribute  to  or  substitute  for  accident 
prevention  programs.  Also,  the  scope  was  limited  to  the  safety  of 
materials  in  transport  radier  than  to  safety  of  materials  in  use  or 
storage  at  fixed  facilities  or  in  storage  in  transport  vehicles  or  con- 
tainers. Although  the  committee  did  not  focus  exclusively  on  any 
particular  system  design,  it  did  focus  on  prospective  systems  that  would 
be  national  in  application. 

Programs  aimed  at  incident  prevention  and  safety  of  fixed  facilities 
also  require  supporting  information  systems.  For  example,  incident 
prevention  depends  on  analysis  of  the  causes  of  past  incidents,  which 
requires  a  historical  incident  data  base.  For  fixed  facilities,  local  govern- 
ments are  already  compiling  data  bases  of  hazardous  materials  stored 
in  their  jurisdictions,  using  information  provided  by  hazardous  mate- 
rials users  in  accordance  with  Environmental  Protection  Agency  (EPA) 
regulations.  Also,  information  systems  to  record  exposures  of  emer- 
gency responders  to  toxic  materials  might  have  value  for  studies  and 
monitoring  of  responder  health.  Information  systems  for  incident  pre- 
vention, fixed  facilities,  monitoring  of  exposure,  and  response  to  trans- 
portation incidents  might  eventually  be  most  effective  as  components 
of  a  single  system.  This  study  did  not  consider  such  comprehensive  data 
needs  or  estimate  costs  and  benefits  of  such  a  comprehensive  informa- 
tion system. 

The  scope  of  the  investigation  of  information  needs  and  failures  was 
limited  fiirther  to  public-seaor  emergency  responders,  as  opposed  to 
private  responders  (e.g.,  transportation  company  employees  who  deal 
with  incidents  occurring  on  company  property),  because  assistance  to 
public-seaor  responders  was  the  objective  of  the  original  central  re- 
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porting  system  proposal  and  public-sector  requirements  would  dictate 
the  design  of  any  new  information  systems. 

The  conclusions  are  relevant  to  all  modes  of  freight  transportation- 
air  and  water  as  well  as  truck  and  rail.  However,  since  nearly  all 
hazardous  materials  transportation  incidents  involve  truck  or  rail,  data 
collection  and  analysis  concentrated  on  these  modes. 


NECESSITY  AND  VALUE  OF  IMPROVED  INFORMATION 

There  has  never  been  a  comprehensive  evaluation  of  the  information 
needs  of  emergency  responders  at  hazardous  materials  transportation 
incidents  or  of  the  performance  of  the  existing  system  in  providing 
information.  Before  an  improved  system  can  be  designed,  it  will  be 
necessary  to  understand  responders'  information  requirements  at  inci- 
dent scenes  and  why  current  practice  (relying  on  placards  displayed  on 
vehicles,  labels  on  packages,  documents  carried  in  vehicles  that  identify 
hazardous  materials  on  board  and  give  emergency  response  informa- 
tion, and  a  mandatory  24-hr  emergency  telephone  number  for  access  to 
the  shipper)  sometimes  fails  to  meet  those  requirements. 

To  begin  to  fill  these  gaps  in  understanding,  incident  data  bases  were 
reviewed,  emergency  responders  and  managers  in  industries  responsi- 
ble for  hazardous  materials  handling  were  interviewed,  and  case  studies 
of  consequential  incidents  (i.e.,  those  involving  injury,  substantial 
property  damage,  evacuation,  or  major  traffic  delay)  were  conduaed. 
The  case  studies  were  supplemented  with  descriptions  of  consequential 
incidents  investigated  by  the  National  Transportation  Safety  Board 
(NTSB).  The  total  of  125  cases  are  representative  examples  of  all 
incidents  of  comparable  severity. 

The  case  study  data  have  important  limitations:  the  size  of  the 
sample  was  small  considering  the  diversity  of  incident  circumstances; 
NTSB  does  not  randomly  selea  the  cases  it  investigates;  information 
about  incidents  and  consequences  was  often  incomplete;  follow-up 
conducted  for  this  study  was  limited  and  was  conducted  some  time 
after  the  incidents  occurred;  and  any  long-term  or  delayed  healdi 
e^cts  of  exposures  to  materials  would  have  been  especially  difficult  to 
observe.  Therefore,  it  is  likely  that  some  consequences  were  over- 
looked, and  all  conclusions  drawn  from  the  data  must  be  regarded  as 
tentative.  Nonetheless,  the  data  and  analysis  are  more  complete  than  in 
any  previous  examination  of  the  issues. 
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Aast^turdous  Materials  Transportation  Safety 

loughly  10,000  to  20,000  truck  transportation  incidents  and  roughly 
1,000  to  1,500  rail  incidents  occur  each  year  that  involve  release  of  a 
lazardous  material  or  a  circumstance  that  threatens  a  release  and  to 
vhich  public-seaor  emergency  responders  are  dispatched.  In  the  ma- 
ority  of  these  incidents,  die  costs  are  confined  to  cleanup  and  use  of 
emergency  response  resources.  As  many  as  1,000  incidents  annually 
lave  greater  consequences:  injury,  substantial  property  damage,  evac- 
lation,  or  major  traffic  delay  (only  part  of  these  costs  is  attributable  to 
iie  presence  of  the  hazardous  material).  In  the  case  studies,  there  was 
m  average  of  two  reported  injuries  per  consequential  incident.  In  most 
lonsequential  incidents  no  injuries  were  reported,  but  in  a  few,  there 
^ere  numerous  injuries.  About  half  the  injuries  in  the  case  studies 
appeared  to  be  related  to  the  presence  of  the  hazardous  material. 


Information  Requirements 

Information  needs  are  driven  by  the  decisions  that  emergency  re- 
sponders must  make:  what  protective  equipment  is  needed  to  approach 
die  incident;  whether  danger  of  toxic  exposure,  fire,  or  explosion 
justifies  a  highway  closing  or  evacuation;  whether  to  use  water  or  other 
chemicals  to  extinguish  a  fire;  how  to  stop  and  contain  a  release;  and 
how  to  dispose  of  spilled  materiaL 

The  case  studies  show  that  responders  need  to  determine  the  follow- 
ing critical  information  items:  whether  hazardous  materials  are  present 
in  the  incident,  the  general  type  of  hazard  (e.g.,  flammable,  poisonous), 
and  the  specific  identities  of  the  hazardous  materials.  Responders  may 
also  need  other  facts  about  the  shipment,  information  about  the  sur- 
roundings, and  expert  advice.  These  needs  can  be  divided  into  two 
categories:  information  specific  to  the  vehicles  involved  (e.g.,  identity  of 
materials)  and  information  diat  is  not  vehicle  specific  (e.g.,  properties  of 
materials).  Provision  of  vehide-spedfic  information  is  the  defining  charac- 
teristic of  the  original  national  central  reporting  system  proposal 

Performance  of  the  Existing  System 

The  case  studies  indicate  that  die  existing  system  fails  with  some 
regularity,  and  these  failures  can  have  costs.  Perhaps  most  significant, 
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many  emergency  responders  interviewed  expressed  lack  of  full  confi- 
dence in  the  system. 

Among  the  case  studies,  in  about  25  percent  of  consequential  high- 
way incidents  and  10  percent  of  consequential  rail  incidents,  emer- 
gency responders  were  unable  to  obtain  information  that  they  sought 
or  experienced  significant  delay  in  obtaining  it.  In  the  remaining  inci- 
dents, the  existing  system  performed  adequately:  responders  obtained 
credible  information  in  the  format  required  by  regulations.  In  those 
incidents  with  information  deficiencies,  the  adverse  consequences  were 
not  necessarily  caused  by  the  deficiencies.  With  the  percentage  of 
deficiencies  just  dted,  roughly  200  consequential  incidents  would  oc- 
cur annually  nationwide  in  which  emergency  response  information 
would  be  seriously  deficient. 

Six  categories  of  information  failures  appeared  in  the  case  studies: 

•  Required  sources  of  information,  such  as  placards  and  shipping 
papers,  were  missing  or  inaccurate. 

•  Placards,  shipping  papers,  or  other  information  sources  were  ob- 
scured, destroyed,  or  inaccessible  because  of  a  crash  or  fire  or  threat  of 
fire,  explosion,  or  toxic  exposure. 

•  Information  sources  were  in  compliance  with  regulations  and 
accessible,  but  they  failed  to  efficiently  convey  important  information 
to  responders. 

•  Information  was  insufficient  because  the  material  or  shipment  was 
exempt  from  some  federal  hazardous  materials  transportation  regula- 
tions (because  quantities  were  too  small  to  require  placarding,  the 
material  was  not  regarded  as  being  in  transport,  or  the  material  was  not 
designated  as  hazardous  in  regulations). 

•  The  vehicle  operator  was  unprepared  to  provide  information. 

•  Responders  failed  to  obtain  or  use  available  information.  M 

Because  of  uncertainty  in  assessing  the  consequences  of  failures  in 
the  case  studies  and  other  limitations  of  the  data,  ranking  the  severity  of 
these  problems  is  difficult.  However,  the  most  common  problems  in  the 
case  studies  were  the  first,  third,  and  fourth  categories  listed  above: 
required  information  was  missing,  information  was  in  compliance  and 
accessible  but  was  not  adequate  for  responders'  needs,  or  information 
was  insufficient  because  the  shipment  was  exempt  from  some  regula- 
tions. Instances  of  destroyed  or  inaccessible  papers  and  placards  were 
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biuch  less  common  because  the  great  majority  of  incidents  do  not 
involve  a  serious  crash  or  fire. 

Results  of  roadside  inspections  to  enforce  truck  regulations  support 
the  case  study  finding  that  regulatory  violations  are  a  common  problem. 
In  inspections,  roughly  one-third  of  trucks  required  to  be  placarded  are 
dted  for  some  violation  of  material  identification  regulations. 

The  frequency  of  information  problems  is  not  uniform  among  all 
segments  of  transportation.  For  example,  a  common  kind  of  incident 
vsrith  information  problems  involves  trucks  carrying  mixed  loads. 
Mixed  loads  present  problems  because  placards  do  not  identify  specific 
hazards  when  quantities  are  small,  shipping  papers  can  be  voluminous 
when  a  truck  is  carrying  multiple  shipments,  drivers  are  less  likely  to  be 
familiar  with  cargoes,  the  appearance  of  the  truck  does  not  give  infor- 
mation about  contents,  and  responders  must  be  concerned  with  haz- 
ards &om  interactions  of  materials.  Because  quantities  are  smaller, 
mixed-load  incidents  tend  to  be  less  severe  than  bulk-load  incidents, 
but  response  is  often  protracted  because  of  information  problems. 


Benefits  of  Improved  Information 

Improving  the  reliability  of  hazardous  materials  identification  could 
reduce  consequences  in  extreme  circumstances  by  helping  to  ensure 
that  actions  are  taken  to  protea  the  public  and  fire  fighters  from  threat 
of  injury.  Because  of  the  limitations  of  small  sample  size  and  incomplete 
data,  the  case  study  analysis  did  not  provide  a  firm  basis  for  estimating 
the  linkage  between  information  and  injuries  and  illnesses.  In  the  case 
study  incidents,  most  reported  injuries  were  apparendy  unrelated  to 
the  presence  of  the  hazardous  materials  (e.g.,  injuries  from  impact  in 
motor  vehicle  crashes)  or  occurred  nearly  simultaneously  with  the 
onset  of  the  incident  as  the  result  of  explosion  or  fire  and  before  any 
emergency  response  could  have  occurred.  However,  some  injuries  re- 
lated to  the  presence  of  the  hazardous  material  occurred  after  some 
delay  and  thus  might  conceivably  have  been  avoided  through  improved 
emergency  response  effectiveness.  Hazardous  materials  incidents  have 
been  doomiented  where  faulty  emergency  response  information  led  to 
injuries  or  deaths,  although  such  circumstances  were  not  evident 
among  the  125  case  studies  specially  developed  for  this  study.  The  case 
studies  suggest  that  the  greatest  opportunity  for  avoiding  injuries 
; through  improved  information  is  through  more  reliable  initial  warning 
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of  the  presence  of  the  hazardous  material— the  functipn  that  the 
placard  is  intended  to  perfonn. 

In  more  routine  situations,  more  reliable  information  could  reduce 
the  need  for  evacuations  or  traffic  diversions  and  allow  more  efficient 
use  of  emergency  response  resources.  To  reduce  costs,  an  improved 
information  system  would  have  to  produce  an  increase  in  reliability 
great  enough  to  change  the  actions  of  emergency  responders.  The 
incident  case  studies  indicate  that  emergency  responders  tend  to  take  a  | 
cautious  course  of  action,  in  part  because  they  believe  from  experience 
that  materials  information  can  be  unreliable.  Rcsponder  actions  may 
include  precautions  that  have  significant  costs  (e.g.,  traffic  blockages  or 
workplace  evacuations)  but  are  believed  to  be  warranted  to  reduce  the 
risk  of  injury  or  death  as  much  as  possible. 

Because  of  the  cautious  practices  of  emergency  responders,  and 
because  responders  often  do  not  have  a  wide  range  of  options  foi 
dealing  with  an  incident,  small  improvements  in  reliability  or  com- 
pleteness of  information  might  not  alter  responders'  actions  in  many 
incidents.  On  the  other  hand,  if  the  improvement  in  reliability  wen 
great  enough  to  boost  overall  responder  confidence,  the  result  might  b« 
more  efficient  response — not  just  to  those  incidents  in  which  informa 
tion  failures  would  otherwise  occur,  but  in  other  instances  wher(i 
responders  now  take  precautions  that  have  costs  because  they  do  no^ 
trust  available  information. 

For  the  estimated  200  annual  consequential  incidents  with  informa 
tion  problems,  the  combined  costs  of  property  damage,  evacuations 
traffic  delays,  productivity  losses,  and  response  personnel  and  equip 
ment  amount  to  several  hundred  million  dollars.  Data  are  insuffiden 
to  allow  the  estimation  of  environmental  damage  and  cleanup  costs.  L 
addition,  these  incidents  are  associated  with  roughly  400  reporte« 
acute  injuries  and  illnesses.  Some  of  these  costs  are  unrelated  to  th 
hazardous  nature  of  the  cargoes.  The  case  study  incidents  suggest  tha 
improved  information  could  prevent  a  fraction  of  the  dollar  costs  o 
consequential  incidents  with  information  problems,  for  an  annual  sav 
ings  in  the  tens  of  millions  of  dollars.  Also,  improved  informatioj 
probably  would  lead  to  more  efficient  use  of  emergency  respons 
resources  in  all  hazardous  materials  transportation  incidents,  for  sav 
ings  that  might  amount  to  some  additional  millions  of  dollars  annually 
Finally,  some  fraction  of  the  injuries  and  illnesses  attributable  to  thes 
incidents  might  be  avoided  through  better  information,  but  the  data  d«^ 
not  allow  an  estimate  of  this  fraction. 
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These  estimates,  derived  from  the  case  studies,  do  not  include  possi- 
)Ie  benefits  from  reduced  consequences  of  rare  but  catastrophic  events, 
n  the  United  States  from  1946  to  1989  there  were  at  least  five  truck  or 
ail  incidents  in  each  of  which  15  or  more  people  were  killed  as  a  result 
>f  the  presence  of  a  hazardous  material.  Other  severe  incidents  have 
>ccurred  in  waterbome  shipping.  A  majority  of  these  fatalities  and 
ncidents  involved  explosions  of  flammable  liquids  or  gases  nearly 
imultaneously  with  the  onset  of  the  incident,  and  improved  emergency 
esponder  information  would  be  unlikely  to  prevent  deaths  in  such 
irciunstances.  However,  greater  information  reliability  and  availabil- 
ty  might  help  avoid  some  consequences  of  such  catastrophes. 

A  1988  incident  in  which  six  fire  fighters  were  killed  is  one  in  which 
mproved  information  might  have  saved  lives.  This  incident  was  beyond 
he  scope  of  the  originally  proposed  national  central  reporting  system 
>ecause  the  hazardous  materials  involved  were  not  being  transported, 
>ut  were  stored  in  trailers  and  so  were  not  subjea  to  DOT  hazardous 
naterials  transportation  regulations.  Therefore,  to  be  useful  in  this 
ncident,  an  information  system  would  have  had  to  cover  hazardous 
naterials  in  vehicles  used  for  storage  as  well  as  materials  in  transporta- 
ion.  The  deaths  were  caused  by  an  explosion  of  blasting  agents  stored 
n  two  trailers  set  afire  by  an  arsonist  at  a  construction  site.  The  trailer 
lid  not  bear  DOT  placards,  and  in  fact  standards  in  effect  at  the  time 
:alled  for  the  removal  of  placards  on  explosives  stored  in  vehicles 
ubsequent  to  transportation.  An  investigation  concluded  that  the  fire 
ighters  were  informed  en  route  of  the  possibility  of  explosives  and 
ipparendy  learned  on  the  scene  that  the  burning  trailer  was  supposed 
o  contain  explosives;  however,  the  investigation  concluded  that  before 
he  alarm,  the  fire  department  did  not  have  knowledge  of  the  type, 
quantities,  or  locations  of  the  blasting  agents.  The  availability  of  such 
nformadon  at  the  time  of  the  alarm  might  have  allowed  fire  fighters  to 
>lan  how  to  deal  safely  with  the  incident.  This  incident  also  illustrates 
he  need  for  improved  coordination  among  DOT  and  the  agencies  that 
egulate  identification  of  hazardous  materials  not  in  transport. 


Efficacy  of  Possible  Solutions 

rhe  primary  intent  of  the  original  proposal  for  a  national  central 
eporting  system  was  to  allow  material  identification  when  papers  or 
)lacards  were  inaccessible  or  destroyed,  provided  that  the  vehicle  could 
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be  identified  and  die  responder  knew  or  suspected  that  hazardouti 
materials  were  present.  The  problem  of  inaccessible  or  destroyed  pa< 
pers  or  placards  is  one  of  the  six  categories  of  information  failurt ' 
identified  in  the  caise  studies.  The  other  five  categories  of  informatioi 
failure  are  related  to  underlying  problems  in  regulations,  enforcement 
or  training:  regulatory  requirements  governing  shipment  identificadoi  i 
do  not  match  emergency  responders*  information  needs;  regulation  | 
are  violated;  or  inadequate  training  of  shipper,  carrier,  or  emergenc  i 
response  personnel  results  in  inappropriate  actions.  The  success  of  th(  i 
existing  system  in  most  incidents  indicates  that  regulatory  refinement  i 
and  strengthened  enforcement  and  training  would  improve  perfbt 
mance. 

Development  of  a  technology-based  information  system  would  no  i 
be  a  substitute  for  needed  regulatory,  enforcement,  or  training  im  \ 
provements,  and  problems  in  the  existing  system  arising  from  sucl  i| 
sources  as  clerical  errors  or  negligence  could  be  replicated  in  any  ne\  < 
system.  However,  technological  aids  might  complement  regulator 
enforcement,  and  training  improvements.  For  example,  an  informatioi  i 
system  might  help  responders  deal  with  complex  situations  such  »i 
mixed  loads  by  automatically  organizing  information  to  highlight  pej 
tinent  facts,  it  might  strengdien  enforcement  by  creating  a  monitorin 
mechanism,  or  it  might  have  features  designed  to  reduce  the  likelihoo  < 
of  human  errors.  Of  course,  the  introduction  of  new  systems  woul  < 
create  new  regulatory,  enforcement,  and  training  needs. 


FEASIBiUTY  AND  COST 

OF  TECHNOLOGY  APPUCATIONS 

Attempts  to  introduce  automation  into  an  established  system  such  a 
the  existing  hazardous  materials  emergency  response  information  sys 
tem  are  unlikely  to  be  successful  unless  three  guidelines  are  followec 
First,  the  advantages  of  automation  are  achieved  only  when  th 
enterprise  to  be  automated  is  well  understood  and  well  managed.  ] 
there  is  confusion  about  the  process,  efforts  to  automate  often  result  i 
greater  confusion.  Performance  criteria  for  an  improved  system  can  b-^ 
defined  only  by  studying  die  performance  of  the  existing  system.  There 
fore,  in  the  near  term,  e^rts  must  be  made  to  rationalize  die  existin 
information  system  and  to  measure  its  performance. 
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Second,  the  evolution  of  an  infonnation  system  should,  as  a  primary 
ictor  of  design,  identify  and  take  advantage  of  opportunities  created 
y  investments  in  other  technological  developments.  Building  on  exist- 
fg  information  systems  in  the  transportation  industry  would  be  the 
kost  practical  approach  to  a  hazardous  materials  information  system, 
laking  use  of  systems  that  were  in  routine  daily  use  for  business 
jurposes  would  be  the  best  way  to  attain  reliability,  and  the  costs  of 
jich  a  strategy  would  be  much  less  than  the  costs  of  procuring  a  stand- 
lone  system. 

I  Third,  automation  should  be  introduced  in  an  existing  information 
irstem  in  carefully  planned  steps.  This  approach  allows  for  modifies- 
ons  to  resolve  issues  of  human  error,  diligence,  and  training  on  the 
{asis  of  evaluations  of  actual  experience.  Initial  steps  could  be  made 
Kth  those  segments  of  the  community  who  have  already  invested  in 
iitomated  information  systems  and  are  experienced  in  their  use.  This 
[epwise  approach  would  provide  a  basis  of  experience  for  making  cost- 
jenefit  trade-offs.  To  be  most  cost-effective,  initial  steps  would  ideally 
Iso  target  segments  in  which  the  potential  payoff  from  improved 
iformadon  was  greatest. 

I  The  originally  proposed  national  central  reporting  system  would  not 
bnform  with  any  of  these  guidelines.  Because  knowledge  about  the 
^formation  needs  of  emergency  responders  and  the  causes  of  failures 
f  the  existing  system  is  inadequate,  there  is  no  basis  for  determining  a. 
irorthwhile  increment  in  reliability  or  establishing  other  performance 
riteria  for  the  new  system.  The  originally  proposed  system  would  not 
e  a  phased  implementation,  and  it  would  duplicate  rather  than  inte- 
rate  existing  shipper  and  carrier  information  capabilities. 

Building  on  existing  capabilities  is  critical  because  of  the  rapid  pace 
f  introduction  of  innovative  information  technology  in  transporta- 
on.  Some  firms  in  certain  segments  of  the  carrier  and  shipper  indus- 
ries  could  comply  today  with  most  of  the  record-keeping  and  reporting 
equirements  necessary  to  participate  in  a  modified  national  central 
sporting  system  or  in  the  clearinghouse  option  described  in  this  report 
t  a  cost  that  would  no?  be  deeply  disruptive.  Throughout  the  transpor- 
adon  industry,  carriers  and  shippers  are  rapidly  developing  new  capa- 
lilides  for  maintaining  current  records  on  goods  in  transit  to  reduce 
aventory  costs,  for  monitoring  vehicles  to  allow  more  efficient  fleet 
itilizadon,  and  for  eliminating  paper  transacdons  by  use  of  electronic 
lata  interchange. 
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These  capabilities  differ  gready  by  size  of  firm,  industry,  and  mode. 
Rail  is  probably  the  most  advanced,  because  automated  car-tracking 
systems  have  been  widely  implemented.  In  other  seaors,  many  firms 
have  little  or  no  shipment-tracking  capability,  and  imposition  of  a 
national  central  reporting  system  requirement  would  force  them  to 
greatly  alter  their  practices,  increasing  their  costs. 

Because  many  firms  lack  the  information  systems  that  would  be 
required  for  compliance  with  a  national  central  reporting  system,  rapid 
full-scale  implementation  of  die  system,  which  was  a  key  feature  of  the 
original  proposal,  would  be  very  unlikely  to  succeed.  Firms  would 
require  time  to  develop,  test,  and  perfea  the  needed  internal  informa- 
don  systems. 

The  cost  components  of  an  automated  hazardous  materials  ship- 
ment  information  system  would  be  shipper  and  carrier  internal  infor- 
mation systems,  the  central  service  facility,  the  emergency  responder 
interface,  enforcement,  and  training.  The  cost  of  shipper  and  carrier 
internal  systems  would  be  the  largest  component,  much  greater  than 
the  cost  of  the  central  facility.  Therefore,  the  net  cost  would  be  highly 
sensitive  to  the  extent  to  which  shippers  and  carriers  could  use  their 
existing  investments  in  information  technology  to  comply  with  system 
requirements.  The  cost  also  would  depend  on  the  functions  the  system 
supported;  the  number  of  shippers,  carriers,  and  responders  participat- 
ing; the  categories  of  shipments  covered;  and  the  level  of  reliability 
required.  Cost  estimates  can  only  be  illustrative  and  based  on  arbitrary 
assumptions,  because  the  appropriate  scale  and  functioning  of  the 
system  could  only  be  determined  in  an  evolutionary  process  starting 
with  test  implementations. 

Estimates  were  made  for  a  hypothetical  system  including  only  larger 
emergency  response  agencies  and  shippers  and  carriers  handling  haz- 
ardous materials  with  some  regularity.  This  would  be  a  much  more 
modest  system  than  that  envisioned  in  the  original  national  central 
reporting  system  proposal. 

If  this  hypothetical  system  were  adopted  today,  initial  capital  and 
start-up  costs  would  be  on  the  order  of  $300  million  and  annual 
operation  costs  would  be  $250  million.  If  such  an  expenditure  were 
made  immediately,  without  thorough  preliminary  testing  and  evalua- 
tion, there  would  be  no  assurance  that  the  system  would  produce  a 
meaningful  improvement  in  reliability  or  that  its  value  would  justify 
the  cost. 
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Most  of  the  estimated  costs  are  for  shipper  and  carrier  information 
systems.  However,  the  information  system  that  shippers  and  carriers 
would  have  to  install  to  comply  with  automated  hazardous  materials 
tracking  requirements  would  be  similar  in  some  respects  to  systems 
diat  a  few  trucking  companies  and  nearly  all  railroads  have  already 
adopted  to  meet  internal  management  and  customer  service  needs. 
Although  such  systems  will  not  be  ubiquitous  in  transportation  within 
die  foreseeable  future,  their  use  is  spreading  rapidly.  Carriers  with  such 
capabilities  already  in  place  probably  could  avoid  most  of  the  costs  of 
compliance  that  would  be  incurred  by  comparable  carriers  with  no 
nich  capabilities. 

RECOMMENDATIONS 

Actions  Needed  To  Improve  Hazardous  Materials 
Emergency  Response  Information 

Improvements  to  the  existing  system  for  providing  information  to 
tmergency  responders  at  hazardous  materials  transportation  incidents 
tre  necessary.  Therefore,  Congress,  DOT,  and  other  responsible 
federal  agencies  should  plan  and  carry  out  a  program  to  improve  the 
rystem.  This  program  should  include  appropriate  measures  to  apply 
"technology;  reforms  in  regulation,  enforcement,  and  training;  and 
waluation  of  the  existing  system  so  that  efforts  can  be  directed  at  the 
nost  pressing  problems.  Although  this  approach  will  take  some  time,  it 
s  the  quickest  means  to  bring  about  improvement,  since  attempts  to 
mplement  improvements  without  analysis  of  needs  and  without  test- 
ng  would  probably  fail. 

Several  of  the  following  recommendations  call  for  data  collection 
ind  evaluations.  The  committee  has  not  estimated  the  costs  of  all  of 
iiese  activities  in  detail.  However,  their  costs  would  be  justified  by 
he  value  of  the  reduction  in  the  risks  of  hazardous  materials  trans- 
portation that  could  stem  from  them.  As  a  first  step,  DOT  and  the 
3ther  responsible  agencies  should  estimate  the  costs  of  the  recom- 
nended  activities  and  submit  proposals  to  Congress  for  funding. 
Congress  should  provide  the  necessary  funds  specifically  for  these 
purposes  and  should  provide  direction  to  the  agencies  responsible  for 
larrying  out  the  recommendations. 
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Implementing  New  Information  Systems 

DOT  should  immediately  undertake  one  or  more  limited  start-ups  of 
automated  information  systems.  Limited  start-ups  should  be  con- 
trolled experiments  with  independent,  rigorously  designed  evaluation 
protocols.  Their  design,  conduct,  and  evaluation  should  be  governed  by 
cooperative  arrangements  among  participating  federal,  state,  and  local 
government  agencies  and  participating  shippers  and  carriers.  Each 
limited  start-up  should  be  planned  as  the  foundation  for  a  widely 
implemented  system,  provided  it  is  demonstrated  to  have  benefits 
sulfident  to  justify  its  costs. 
Examples  of  possible  limited  start-ups  are 

•  Emergency  responder  access  to  carrier  shipment-tracking  systems 
via  an  established  information  network  service; 

•  Incorporation  of  hazardous  materials  monitoring  functions  in 
truck  automatic  electronic  identification  demonstration  projects, 
which  federal  and  state  transportation  agencies  now  have  under  way  or 
planned;  and 

•  Emergency  responder  access  to  rail  industry  car-tracking  and  way- 
bill data  systems. 

The  rail  industry  limited  start-up  would  be  a  practical  starting  poinL 
All  large  railroads  provide  current  information  to  shippers  describing 
the  location  and  recent  movements  of  railcars  carrying  their  shipments. 
The  information  can  be  provided  over  computer  networks  or  via  syn- 
thesized voice  messages  over  ordinary  telephones.  The  system  could 
be  modified  to  provide  information  on  car  contents  to  emergency 
responders. 

A  limited  start-up  of  a  rail  system  would  be  relatively  straightfor- 
ward to  organize.  It  would  demonstrate  a  service  that  emergency 
responders  may  find  valuable  and  would  provide  an  experimental 
setting  for  addressing  many  of  the  organizational,  technical,  and  cost- 
effectiveness  issues  that  any  emergency  response  information  system 
would  face. 

The  other  two  suggested  limited  start-ups  would  be  feasible,  and  in 
iza.  testing  of  hazardous  materials  applications  is  likely  to  be  a  compo- 
nent of  the  current  truck  automatic  electronic  identification  demon- 
strations. However,  the  infrastructure  and  parallel  industry  investment 
for  expanding  these  two  beyond  the  prototype  stage  are  only  beginningi 
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to  develop,  so  they  would  not  progress  beyond  the  experimental  stage 
for  some  time.  Also,  a  limited  start-up  using  an  established  information 
network  service  in  trucking  probably  would  require  more  investment  in 
developing  new  systems  than  would  the  rail  limited  start-up,  because 
the  services  now  available  fall  short  of  the  requirements  of  a  hazardous 
materials  information  system. 

The  limited  start-up  should  have  federal  government,  industry,  and 

emergency  responder  participation.  Key  participants  would  be  at  least 

one  large  railroad  and  several  emergency  response  agencies  in  the 

railroad's  territory.  All  participants,  including  responders,  should  be 

I  involved  in  defining  performance  criteria  and  planning  the  evaluations. 

Evaluation  should  include  comparison  of  the  timeliness  and  reliability 

i  of  materials  identification  via  the  limited  start-up  system  with  those  of 

;  current  methods.  The  limited  start-up  could  also  compare  alternative 

;  communications  links  between  responders  and  the  rail  data  base  (in- 

1  eluding  human  interaction),  alternative  information  resources  for  in- 

{ terpreting  the  cargo  information  received,  and  arrangements  for  data 

security. 

The  cost  of  a  2-year  limited  start-up  involving  one  railroad,  including 
costs  to  the  railroad  and  emergency  responders  and  costs  for  evalua- 
I  don,  is  estimated  to  be  $4  million.  If  evaluation  of  this  trial  showed 
I  evidence  of  reduction  in  incident  costs,  the  limited  start-up  could  be 
expanded  in  the  third  year  to  a  trial  of  a  nationwide  system  involving  all 
major  railroads.  The  second  phase  would  bring  the  total  cost  to  roughly 
$7  million. 

DOT  should,  on  an  ongoing  basis  and  in  conjunction  with  the 
shipper  and  carrier  industries  and  emergency  responders,  system- 
;  atically  investigate  opportunities  for  application  of  information  tech- 
nology  to  aid  emergency  responders  and  reduce  the  costs  of  hazardous 
materials  incidents.  The  guidelines  described  above  should  be  applied 
to  any  technology  application:  performance  criteria  concerning  the 
information  to  be  provided  and  the  reliability  required  must  be  defined 
by  studying  the  performance  of  the  existing  system;  automation  should 
be  introduced  in  planned  steps  to  allow  for  evaluation  and  modifica- 
tions to  resolve  problems;  and  applications  should  take  advantage  of 
developments  in  information  and  communication  systems  used  by 
shippers,  carriers,  and  responders.  A  further  critical  criterion  in  system 
design  is  provision  for  security  of  proprietary  business  data.  DOT 
should  track  technical  developments  in  transportation  information  and 
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communication  systems  to  ensure  that  opportunities  for  applications  to 
improve  hazardous  materials  safety  are  not  overlooked. 


Data  and  Evaluation 

The  US.  Fire  Administration,  DOT,  and  the  other  federal,  state,  and 
local  agencies  that  maintain  data  bases  of  hazardous  materials  tnct- 
dents  should  formally  coordinate  to  ensure  that  data  are  defined  and 
collected  uniformly,  duplicate  reporting  is  avoided,  and  data  collection 
is  designed  to  serve  essential  program  evaluation  and  research  needs.  In 
keeping  with  its  current  involvement  in  programs  to  assemble  nation- 
wide  incident  data,  the  U.S.  Fire  Administration  would  be  the  appropri- 
ate agency  to  lead  this  coordination.  DOT  and  Fire  Administration 
data  systems  should  be  made  compatible  so  that  they  can  be  used 
joindy  in  analyses,  and  new  efforts  should  be  undertaken  to  ensure 
reliability  of  data  colleaed  in  the  existing  systems. 

DOT  should  establish  a  monitoring  capability  that  allows  it  to 
determine  whether  its  regulations  intended  to  provide  emergency  re- 
sponders  with  information  at  hazardous  materials  transportation 
incidents  are  working  adequately.  DOT  needs  to  understand  the  infor- 
mation requirements  of  emergency  responders,  how  frequendy  and 
why  existing  practices  fail  to  provide  that  information,  and  the  costs  of 
information  failures.  Developing  this  understanding  is  a  prerequisite  to 
reducing  the  costs  of  hazardous  materials  incidents  by  improving  infor- 
mation available  to  responders. 

DOT*s  Hazardous  Materials  Information  System  (HMIS)  was  de- 
signed for  purposes  other  than  this  monitoring  function.  For  a  variety 
of  reasons  having  to  do  with  reporting  requirements  and  compliance, 
HMIS  does  not  record  the  majority  of  hazardous  materials  incidents 
that  involve  public-sector  emergency  response  and  thus  cannot  serve  as 
the  monitoring  system.  Therefore  a  new  data  collection  method  is 
needed.  It  should  be  founded  on  a  statistically  valid  sampling  pro- 
cedure. Rather  than  attempt  to  maintain  a  census  of  hazardous  mate- 
rials incidents  for  this  purpose,  a  more  practical  approach  could  be  for 
DOT  to  select  a  sample  of  emergency  response  agencies  and  investigate 
a  sample  of  incidents  chosen  from  the  records  of  each  agency.  DOT 
should  plan  its  monitoring  of  the  effectiveness  of  the  existing  system  to 
permit  comparisons  with  the  evaluations  of  the  recommended  limited 
start-up  system.  The  monitoring  should  be  planned  and  conducted 


197 

18  HAZARDOUS  MATERIALS  SHIPMENT  INFORMATION 

with  advice  from  and  participation  of  state  and  local  emergency 
responders. 

Regulation,  Enforcement,  and  Training 

DOT,  together  with  the  other  responsible  federal  agencies,  should  form 
a  plan  of  action  to  alleviate  each  of  the  six  categories  of  information 
failures  identified  in  this  study  through  changes  in  regulations,  more 
effective  enforcement,  and  support  for  improved  training  of  emergency 
responders  and  inspectors.  Effective  regulations  and  adequate  training 
and  enforcement  will  be  essential  components  of  any  improvement  in 
emergency  response  effectiveness.  It  was  not  possible  in  this  study  to 
assess  the  costs  and  benefits  of  specific  possible  regulatory,  enforce- 
ment, and  training  actions.  However,  DOT  should  evaluate  the  pro- 
posals in  the  following  table.  The  evaluations  should  estimate  the  costs 
to  all  parties  of  carrying  out  the  regulatory,  enforcement,  and  training 
actions  and  the  potential  benefits  in  terms  of  improved  information  and 
resulting  reductions  in  the  harmful  effects  of  hazardous  materials 
incidents.  If  DOT  finds  that  the  proposals  are  inadequate,  it  should 
devise  other  means  that  would  correct  the  problems  and  yield  benefits 
justified  by  the  costs. 

Problem  Proposal 

Required  sources  of  in-  Systematically  monitor  compliance  as  the  basis 

formation  are  missing  for  establishing  targets  for  compliance  im- 

or  inaccurate  provement  and  measuring  progress  toward 

them 

Upgrade  training  of  motor  vehicle  inspectors  to  en- 
sure more  uniform  enforcement 

Improve  effectiveness  of  enforcement  of  haz- 
ardous materials  identification  requirements  in 
vehicle  safety  inspections 

Monitor  the  effectiveness  of  required  shipper  and 
carrier  employee  training  programs 

Establish  higher  fines  for  certain  hazardous  ma- 
terials identification  violations,  especially  im- 
proper placarding  and  ^ure  to  provide  tele- 
phone contact 

Eadliute  the  filing  of  complaints  by  emergency 
responders  who  discover  violations  at  incidents 
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Problem 

Placards,  shipping  pa- 
pers, or  odier  infor- 
madon  sources  are 
obscured,  destroyed, 
or  inaccessible  be- 
cause of  a  crash  or 
fire  or  threat  of  fire, 
explosion,  or  toxic  ex- 
posure 

Information  sources  are 
in  compliance  with 
regulations  and  acces- 
sible, but  they  M  to 
effidendy  convey 
important  informadon 
to  responders 
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Proposal 

Improve  placard  visibility  through  d»e  use  of  ret- 
roreflecdve  materials  and  other  means 

Evaluate  new  materials  for  prolonging  die  fire  re- 
sistance of  placards 


Ensure  that  shipping  papers  and  placards  on  ve- 
hicles carrying  mixed  loads  are  comprehensible 
to  emergency  responders  by  {a)  requiring  a 
summary  manifest  listing  cridcal  informadon 
about  each  hazardous  shipment  on  board  a  ve- 
hicle, {b)  requiring  carriers  to  provide  24-hr 
telephone  contact  to  a  person  with  access  to 
vehicle  cargo  informadon,  (c)  replacing  the 
Dangerous  placard  with  a  more  specific  mes- 
sage, and  ( J)  changing  the  minimum  quanddes 
requiring  placarding 

Analyze  the  use  of  CHEMTREC  and  die  National 
Response  Center  by  local  emergency  responders 
to  determine  whether  needed  services  are  being 
provided  and  develop  more  cffccdve  referral 
services 

Coordinate  material  idendficadon  requirements 
among  DOT,  EPA,  and  the  Occupadonal 
Safety  and  Health  Administradon  to  ensure 
that  they  are  consistent  and  understood  by  re- 
sponders; in  pardcular,  eliminate  ambiguides 
concerning  idendficadon  of  hazardous  contents: 
of  trailers  or  railcars  being  used  as  storage 

Develop  a  standardized  material  data  sheet  and 
require  that  it  accompany  shipping  papers  for 
certain  hazardous  materials 


Informadon  is  insuffi- 
cient because  the  ma- 
terial or  shipment  is 
exempt  from  some 
federal  hazardous  ma- 
terials transportadon 
reguladons 


Encourage  industry  efforts  to  adopt  uniform 
tank  trailer  numbering 
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Problem  Proposal 

Vehicle  operator  is  un-  Ensiire  chat  training  of  shipper  and  carrier  per- 

prepared  to  provide  sonnel  covers  communication  with  local  emer- 

infbrmation  gency  responders 

iResponders  fail  to  ob-  Expand  federal  resources  and  technical  assistance 

tain  or  use  available  for  training  of  responders  in  the  skills  of  haz- 

information  ard  identification  and  interpretation 

Develop  a  hazardous  materials  identification 
training  curriculum 

DOT  and  the  U.S.  Fire  Administration  should  jointly  conduct  a 
\study  of  costs  and  means  of  organizing  and  delivering  training  to 
^hazardous  materials  emergency  responders  and  enforcement  officers. 
Partidparion  of  state  and  local  emergency  responders  in  the  study  must 
be  ensured.  Also,  participation  of  EPA  and  the  National  Institute  of 
Environmental  Health  Sciences  would  be  valuable.  Training  will  be 
essential  to  the  success  of  any  attempts  to  improve  the  emergency 
response  information  system,  including  those  that  would  use  automa- 
tion. Lack  of  training  is  a  factor  in  most  of  the  information  problems 
that  arise  in  hazardous  materials  incidents.  The  study  should  be  under- 
taken with  the  oversight  of  Congress,  and  its  produa  should  be  a  report 
to  Congress  on  national  requirements  and  the  federal  role  in  training. 


Original  National  Central  Reporting  System  Proposal 

The  government  should  not  attempt  to  implement  a  system  such  as  the 
originally  proposed  national  central  reporting  system^  that  is,  one 
entailing  immediate  and  universal  application  of  a  requirement  for 
shipper  or  carrier  real-time  filing  of  vehicle  contents  information  in  a 
central  data  base.  There  is  no  sound  basis  for  defining  performance 
criteria  for  information  to  be  provided  and  threshold  reliability  needed 
in  such  a  system;  there  would  be  no  opportunity  to  allow  ongoing 
evaluation  to  guide  implementation,  as  a  phased  implementation 
would  allow;  and  the  system  would  not  be  designed  to  make  maximum 
use  of  existing  shipper,  carrier,  and  responder  capabilities.  Also,  the 
original  national  central  reporting  system  proposal  is  not  aimed  at  the 
most  serious  failures  of  the  existing  system.  The  incident  case  study 
results  tentatively  indicate  that  the  failure  the  proposal  was  primarily 
intended  to  correct — incidents  in  which  papers  or  placards  are  inac- 
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cessible  because  of  a  crash  or  fire — is  only  one  category  of  failure,  and 
not  the  most  frequent  category,  under  die  existing  system. 

Because  of  these  shortcoming  die  originally  proposed  system  would 
be  unlikely  to  function  as  intended  or  to  produce  benefits  sufficient  to 
justify  its  costs.  Information  technology  can  make  important  contribu- 
tions to  emergency  response,  but  this  potential  is  most  likely  to  be 
attained  through  die  phased  approach  recommended  earlier. 
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IMTROPgCTION 

My  name  is  Randy  Kelley  and  I  am  the  Division  Vice 
President  of  Sonoco  Products  Company's  Semibulk  Packaging  Division 
which  is  a  major  manufacturer  of  fibre  drums.  I  have  Gordon  W. 
Rousseau  with  me  today  as  Gordon  is  a  nationally  recognized 
hazardous  materials  transportation  expert.  I  appreciate  the 
opportunity  to  submit  my  statement  to  the  Committee  on  Public  Works 
and  Transportation's  Subcommittee  on  Surface  Transportation  to 
explain  how  the  Department  of  Transportation's  ("DOT")  Research  and 
Special  Programs  Administration's  ("RSPA")  new  rule  ("HM-181") ,  and 
decision  to  deny  an  exemption  in  accordance  with  Section  7  of  the 
Hazardous  Materials  Transportation  Act  ("HMTA"),  will  affect  Sonoco 
Products  Company  and  the  entire  domestic  fibre  drum  industry.  In 
short,  RSPA's  actions  will  eliminate  the  use  of  a  safety-proven, 
environmentally  responsible,  and  cost-effective  package  for  the 
domestic  transport  of  certain  hazardous  materials  and  a  unique 
American  technology,  and  will  severely  damage  the  domestic 
industry. 

BACKGROUMP 

In  a  November  1987  proposed  rule,  RSPA  comprehensively 
revised  the  existing  hazardous  materials  regulations  with  respect 
to  hazardous  materials  communications,  classification  and  packaging 
requirements.  RSPA's  proposed  rule  —  HM-181  —  was  based  upon  the 
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United  Nations  Recommendations  On  The  Transport  Of  Dangerous  Goods 
("UN  Recommendations")  and  RSPA's  own  initiative.  Because  HM-181 
completely  revises  the  existing  regulations  that  have  been  in  place 
for  more  than  50  years,  it  is  not  fully  effective  until  October  1, 
1996.  Part  of  RSPA's  stated  reasoning  for  promulgating  HM-181  was 
to  "enhance  safety  through  better  classification  in  packaging".  In 
brief,  HM-181  completely  revised  the  existing  regulations  for 
packaging  which  were  based  upon  design  specifications  by  adopting 
the  performance-oriented  packaging  standards  set  forth  in  the  UN 
Recommendations.  In  promulgating  the  proposed  rule,  RSPA  stated 
its  belief  that  the  shift  to  a  performance-based  packaging  system 
would  reduce  the  need  for  exemptions  which  Congress  specifically 
authorized  DOT  to  issue  under  Section  107  of  the  HMTA. 

In  response  to  HM-181  as  proposed,  the  fibre  drum 
industry  (including  Sonoco)  submitted  comments  to  RSPA  urging  that 
certain  changes  be  made  to  the  regulations  to  allow  the  continued 
use  of  open-head  fibre  drums  —  a  packaging  used  by  many  different 
industries  in  the  United  States  and  one  that  has  proven  to  be 
extremely  safe  and  reliable  (fibre  drums  have  a  99.99  percent  plus 
safety  record) .  Because  RSPA  only  incorporated  part  of  the  fibre 
drum  industry's  recjuested  revisions  to  proposed  HM-181  in  the  1990 
final  rule,  the  fibre  drum  industry  (as  represented  by  the  Fibre 
Drum  Technical  Council)  submitted  a  Section  107  exemption 
application  to  RSPA  in  June  1992  that  would  authorize  use  of  these 
drums  (mostly  for  certain  flammable  and  corrosive  liquids)  in 
domestic  commerce  only. 
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In  this  regard,  it  is  important  to  note  here  that  RSPA 
did  authorize  numerous  exceptions  to  the  1990  final  rule  for 
various  industries  and  companies  that  submitted  comments  in 
response  to  the  proposed  rule.  A  review  of  these  authorized 
exceptions  in  the  1990  final  rule,  and  the  December  1991 
corrections  document,  demonstrates  that  RSPA  granted  these 
exceptions  based  upon  the  following  factors:  the  impact  of  HM-181 
upon  domestic  markets,  the  cost  of  compliance  to  the  industry  or 
company  requesting  the  exceptions  (such  as  the  T-Zone  test  for  the 
steel  drum  industry)  ,  and  data  provided  by  commentors  as  to  the 
existing  domestic  transportation  practices  and  the  relevant  safety 
of  such  practices.  By  way  of  example,  RSPA  decided  to  classify 
anhydrous  ammonia  as  a  "non-flammable  gas"  for  purposes  of  domestic 
shipments  notwithstanding  the  fact  that  anhydrous  ammonia  is 
classified  as  a  "poison  gas"  under  HM-181  for  international 
shipments.  RSPA  also  agreed  to  allow  salvage  drums  to  be  tested  at 
a  different  performance  level  than  that  required  by  the 
international  standards  based  upon  the  existing  manner  in  which  the 
drums  are  used.  Finally,  RSPA  also  allowed  the  steel  drum  industry 
to  continue  to  use  the  T-zone  test  as  a  performance-based  standard 
notwithstanding  the  fact  that  its  use  is  questionable  as  an 
acceptable  "leakproofness"  test  under  the  international  standards. 
As  noted  above,  in  granting  these  exceptions  and  others,  RSPA 
relied  primarily  upon  existing  safety  data,  shipping  experience, 
and  costs  of  compliance. 
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Although  the  domestic  fibre  drum  industry  provided  data 
to  RSPA  as  to  the  outstanding  safety  record  of  fibre  drums  and  the 
excellent  shipping  experience  associated  with  use  of  these  drums  by 
various  domestic  industries,  RSPA  authorized  only  very  limited 
exceptions  in  the  final  rules  to  allow  for  their  continued  use 
(effectively  eliminating  the  use  of  open-head  fibre  drums  by 
customers) .  Accordingly,  the  fibre  drum  industry  (through  the 
auspices  of  the  Fibre  Drum  Technical  Council)  submitted  the 
exemption  application  to  RSPA.  The  exemption  application  set  forth 
various  performance  standards  that  open-head  fibre  drums  would  be 
required  to  pass  for  authorization  —  tests  which  have  been  used 
over  the  years  by  the  industry,  and  as  the  safety  record 
demonstrates,  accurately  predict  the  safety  of  these  drums. 
Nevertheless,  the  exemption  application  was  denied  by  RSPA  in 
September  1992  on  the  grounds  that  the  drums  cannot  meet  the  HM-181 
performance  standards  (drop  and  pressurization  tests)  required  by 
the  new  rules. 

In  discussing  RSPA's  failure  to  provide  the  needed 
exceptions  in  the  final  rule  or  an  exemption  for  the  continued  use 
of  fibre  drums,  it  is  important  to  know  that  open-head  fibre  drums 
have  been  in  use  under  the  existing  regulations  and  the  technology 
has  been  evolving  since  the  early  1970 's.  In  fact,  fibre  drums 
authorized  under  the  existing  pre-HM-181  regulations  are  in  use 
today.  In  1972,  when  RSPA's  regulations  were  expanded  to  cover 
several  corrosive  materials  which  were  transported  in  fibre  drums 
but  which  were  unregulated  at  that  time,  RSPA  proposed  regulations 
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that  would  have  removed  the  authorization  for  fibre  drums.  At  that 
time,  the  fibre  drum  industry  presented  its  excellent  safety  record 
to  the  Agency  and  RSPA  announced  in  the  Federal  Register  that  there 
was  no  indication  that  a  safety  problem  existed  with  open-head 
fibre  drums  and  that  it  would  continue  authorization  for  these 
fibre  drums.  Over  20  years  later,  without  any  finding  of  a  safety 
issue,  RSPA  has  now  effectively  eliminated  the  use  of  open-head 
fibre  drums  in  issuing  HM-181  without  granting  a  statutorily 
authorized  exemption  to  the  fibre  drum  industry.  Its  primary 
explanation  has  been  that  these  drums  do  not  fit  within  the  new 
international  system. 

It  is  important  that  Congress  understand  that  HM-181  is 
based  upon  an  artificially  and  theoretically  established  benchmark 
evaluation  system  that  ignores  decades  of  proven  safe  experience  in 
the  transportation  of  chemicals.  These  new  standards  are  not  "in- 
use",  experienced-based  standards  but  are  rather,  theoretical 
benchmarks  used  to  evaluate  the  suitability  of  packaging  by  the 
government.  At  no  time  has  any  study  or  evidence  been  presented  by 
the  international  standards  coordinators  or  DOT  that  shows  a 
correlation  between  actual  experience  and  the  projected  success  of 
the  packaging  under  the  new  theoretical  test  criteria  set  forth  in 
HM-181.  In  short,  while  open-head  fibre  drums  in  use  today  do  not 
meet  two  of  the  performance  tests  (which  remain  unproven)  more  than 
20  years  of  shipping  experience  demonstrates  that  the  package  is 
safe  (protection  of  the  public  and  the  environment) ,  reliable 
(desirable  by  its  characteristics  as  a  substitute  for  other 
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competitive  packaging),  and  performance-proven  (by  RSPA's  own 
incident  reporting  data  covering  a  12-year  period) .  In  fact,  this 
fibre  drum's  incident  rate  is  lower  than  other  approved  competitive 
packaging. 

IHTERNATIONAL  STANDARDS 

In  RSPA's  1990  final  rule  and  the  1991  corrections 
document,  RSPA  stated  that  one  of  its  reasons  for  adopting  HM-181 
was  to  ensure  that  domestic  transportation  standards  would  not  be 
a  barrier  to  trade,  and  that  this  policy  was  consistent  with  the 
1990  amendments  to  the  HMTA  and  the  Trade  Agreements  Act  of  1979. 
As  Congress  knows.  Section  105(e)  of  the  1990  amendments  authorized 
the  Secretary  of  DOT  to  participate  in  international  forums  and 
directed  the  Secretary  of  DOT  to  recommend  standards  and 
requirements  for  the  transport  of  hazardous  materials  in 
international  commerce.  But  Congress  did  not  require  DOT  to  issue 
standards  identical  to  those  adopted  by  an  international  body  if 
the  Secretary  determined  that  the  standards  were  unnecessary  or 
unsafe.  Likewise,  the  Trade  Agreements  Act  of  1979  requires 
federal  agencies  to  develop  standards  based  upon  international 
standards  only  if  appropriate;  however,  the  Act  also  requires 
federal  agencies  to  consider  legitimate  domestic  objectives  when 
necessary  in  adopting  federal  standards. 

Although  RSPA  has  an  obligation  to  consider  international 
standards  in  revising  the  federal  hazardous  materials  regulations, 
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RSPA  was  not  mandated  to  adopt  identical  standards,  and  moreover, 
existing  law  authorized  RSPA  to  consider  domestic  objectives  and 
concerns  as  well  —  such  as  the  impact  that  HM-181  will  have  and 
has  had  on  the  domestic  fibre  drum  industry.  Contrary  to  RSPA's 
stated  rationale  for  the  adoption  of  HM-181  —  Congress  did  not 
require  RSPA  to  adopt  international  standards  if  they  are 
unnecessary  or  unsafe. 

In  this  regard,  Congress  should  note  the  fact  that  the  UN 
Recommendations,  after  which  HM-181  is  modeled,  are  not  completely 
uniform  nor  do  they  impose  an  absolute  mandate.  Nor  have  the 
standards  been  in  use  for  more  than  a  few  years;  there  is,  in  fact, 
no  established  experience  with  these  standards  by  any  country.  In 
fact,  the  UN  Recommendations  were  never  intended  to  preclude 
domestic  authorities  (such  as  the  U.S.  DOT)  from  granting 
exceptions.  Specifically,  Paragraph  9.1.8  (as  set  forth  below)  of 
Chapter  9  of  the  UN  Recommendations  was  adopted  by  the  UN  in 
response  to  participating  countries'  concerns  that  certain  types  of 
packaging  would  be  eliminated  since  they  did  not  meet  the  Chapter 
9  performance  tests  which  have  no  established  experience  record 
(for  example,  the  Europeans  wanted  an  exception  for  use  of  tin 
plate  and  light-metal  receptacles) .  In  response  to  these 
countries'  concerns,  the  UN  adopted  Paragraph  9.1.8  to  recognize 
that  different  regions  and  countries  may  wish  to  adopt  exceptions 
to  the  UN  Recommendations  for  substances  or  packages  based  upon 
individual  (domestic)  modes  of  transportation. 
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It  is  recognized  that  certain  substances  *  *  * 
are  transported  in  packagings  which  do  not 
meet  all  the  performance  tests  in  this 
Chapter.  It  may  be  appropriate  for  provisions 
to  be  made  for  such  substances  and/or 
packagings  in  relation  to  individual  modes  of 
transport  on  a  regional  basis. 

The  United  States  specifically  supported  and  encouraged  adoption  of 
Paragraph  9.1.8  to  recognize  regional  trends  and  practices 
associated  with  the  transportation  of  hazardous  materials.  Yet, 
RSPA  did  not  consider  this  provision  in  evaluating  the  fibre  drum 
industry's  exemption  application.  In  contrast,  Canada  (a  country 
that  subscribes  to  the  UN  Recommendations)  relied  upon  Paragraph 
9.1.8  in  deciding  to  authorize  the  continued  domestic  use  of  all  of 
its  former  packaging  (including  fibre  drims)  noting  that  there  is 
no  evidence  that  there  was  a  safety  problem  but  that  there  was 
evidence  that  adherence  solely  to  the  UN  Recommendations  could  harm 
Canadian  industry  by  unnecessarily  removing  packaging  from  the 
marketplace  that  did  not  have  a  safety  problem.  In  this  regard, 
Canada  stated  in  its  counterpart  to  our  Federal  Register: 

Allowing  only  UN  performance-oriented 
packaging  would  also  reject  the  wealth  of 
accumulated  experience  reflected  in  existing 
packagings,  both  those  found  in  the  Red  Book 
[Canada's   counterpart   for   rail   to   DOT 
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hazardous  materials  regulations]  and  those 
developed  over  the  years  by  individual 
companies. 

As  distinguished  from  Canada,  RSPA  has  decided  not  to 
authorize  the  continued  use  of  open-head  fibre. drums,  stating  in 
the  19^1  corrections  document  "that  single  fibre  drums  have  not 
been  viewed  internationally  as  suitable  for  transporting  liquid 
hazardous  materials  because  of  the  high-water  absorption  properties 
of  fibre  packaging  materials".  RSPA's  reasoning  disregards  a  very 
critical  fact:  the  domestic  fibre  drum  industry  uses  a  technology 
for  the  packaging  of  liquids  that  has  been  uniquely  developed  in 
the  United  States  and  which  has  been  successfully  and  safely  used 
in  this  country  for  the  past  30  years  by  the  chemical  industry. 
This  domestic  technology  has  not  been  used  by  other  countries  only 
because  they  decided  not  to  pay  the  costs  associated  with  acquiring 
this  American  technology.  American  manufacturing  capabilities  and 
raw  materials  are  costly  to  duplicate  elsewhere,  and  therefore, 
there  has  been  no  interest  in  licensing  this  advanced  technology  by 
other  countries  because  of  economics. 

ODTSTAMDING  SAFETY  RECORD  OF  FIBRE  PROM  INDOSTRY 

When  RSPA  denied  the  domestic  fibre  drum  industry's 
exemption  application,  it  stated  that  the  exemption  request  failed 
to  "demonstrate  that  the  fibre  drums  proposed  for  use  in  the 
shipment  of  various  hazardous  materials  [would]  provide  a  level  of 
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safety  at  least  equal  to  that  established  in  the  regulations 
adopted  under  HM-181."  The  level  of  safety  to  which  RSPA  refers  is 
the  new  performance  standards  required  by  HM-181.  As  I  have 
explained,  RSPA's  conclusion  ignores  important  considerations  such 
as  the  fibre  drum  industry's  30  years  of  shipping  experience  and 
the  outstanding  safety  record  (99.99  percent  safe)  associated  with 
currently  authorized  fibre  drums.  This  safety  record  is  based  upon 
company  records  and  RSPA's  own  records  (Hazardous  Materials 
Incident  Reporting  System)  which  shows  that  from  1980  to  1991,  over 
13  million  fibre  drums  were  built  for  use  in  shipping  liquid 
hazardous  materials  for  which  the  exemption  was  requested.  With 
respect  to  the  13  million  drums,  only  455  incident  reports 
indicating  a  failure  of  some  type  were  filed  with  RSPA  during  this 
12-year  period.  Thus,  the  success  rate  that  can  be  attributed  to 
shipments  of  hazardous  materials  in  fibre  drums  is  virtually  100 
percent  which  is  equivalent  to  or  better  than  the  success  rate  of 
competitive  packaging. 

The  domestic  fibre  drum  industry's  request  to  DOT  to 
authorize  an  exception  and/or  an  exemption  to  HM-181  for  continued 
authorization  of  open-head  fibre  drums  after  October  1,  1996,  was 
based  upon  the  30  years  shipping  experience  plus  the  outstanding 
safety  record  discussed  above.  In  contrast,  there  is  no  history  of 
shipping  experience  in  this  country,  or  internationally,  associated 
with  the  new  HM-181  performance  standards.  These  new  performance 
standards  have  not  been  tested  nor  proven  in  the  real-life 
transportation  world  —  there  is  an  obvious  lack  of  experience  with 
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these  standards  and  they  do  not,  and  cannot,  in  any  regulatory 
context,  represent  an  established  existing  level  of  safety. 


Even  RSPA  has  acknowledged  the  satisfactory  safety  record 
associated  with  fibre  drums  that  are  currently  authorized  (pre-HM- 
181  authorized  drums).  For  example,  in  denying  the  industry's 
exemption  application,  RSPA  did  not  base  its  decision  upon  the 
existing  safety  record  nor  cite  safety  as  a  factor  for  the  denial. 
Additionally,  RSPA  explained  in  the  1990  final  rule  that  certain 
standards  required  by  HM-181  would  not  become  effective  for  a  five- 
year  period  unless  safety  considerations  warranted  a  shorter 
implementation  period.  Since  the  new  performance  standards 
prescribed  for  fibre  drums  do  not  become  effective  until  October  1, 
1996,  RSPA  conceded  that  there  are  no  safety-related  reasons  to 
support  an  early  phase-out  of  currently  authorized  fibre  drums. 

Finally,  it  is  important  that  Congress  heed  RSPA's  public 
acknowledgment  that  the  new  performance  standards  only  gja^iatg  the 
transportation  environment  —  that  the  new  standards  are  not  based 
upon  a  knowledge  of  how  packaging  meeting  the  standards  will 
perform  in  the  real-world  transportation  environment. 
Notwithstanding  the  Agency's  statutory  obligation  to  ensure  safety 
in  the  transportation  of  hazardous  materials  in  the  real  world, 
RSPA  has  concurrently  decided  to  ignore  the  excellent  safety  record 
of  the  fibre  drum  industry  which  is  based  upon  ^g^yftl  shipping 
experience  and  use  in  the  real-world  transportation  environment. 
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Given  RSPA's  inconsistent  behavior,  Congress  must  seriously 
consider  the  fact  that  the  new  performance-based  system  set  forth 
in  HM-181  is  being  introduced  nationwide  by  RSPA  without  any 
evaluation  or  assessment  to  determine  its  feasibility  and  adequacy. 
Packaging  manufacturers  are  not  required  to  change  over  to  the  new 
system  before  October  1,  1994,  and  consequently  they  are  still 
manufacturing  the  old  packaging.  As  of  October  1,  1996  we  will 
have  a  completely  new  packaging  system  which  many  persons,  as  the 
public  comments  to  HM-181  illustrate,  know  is  yet  unproven  and  more 
expensive. 

The  safety  of  the  open-head  fibre  drum,  and  the  excellent 
shipping  experience  associated  with  its  use,  is  further  attested  to 
by  the  numerous  customers  of  the  fibre  drum  industry  which 
submitted  comments  to  RSPA  documenting  the  excellent  shipping 
experience  that  these  companies  have  had  with  the  transportation  of 
materials  in  fibre  drums.  These  companies  include  Olin 
Corporation,  Chevron  Chemical  Company,  Shell  Oil  Company,  Borden 
Inc.,  OTV  Distributors,  Inc.,  USC  (division  of  Hydrate  Chemical, 
Co.),  Golden  West  Distribution  &  Warehousing,  WCS  Corporation, 
Cameron- Yakima,  Inc.,  J.F.  Shelton,  Econotek,  Inc.,  Jonco  Chemical 
Co.,  Inc.,  Ally  Industries,  Independent  Packaging  Inc.,  Sybron 
Chemicals  Inc.,  The  Virkler  Company,  Cooper  Chemical  Company, 
Specialty  Polymers,  Inc.,  and  General  Chemical  Corp.,  and  Neste 
(formerly,  Co-Plas,  Inc.)  (many  of  which  are  Fortune  500 
companies) .  These  companies  urged  RSPA  to  reconsider  its  decision 
to  disallow  continued  use  of  open-head  fibre  drums  for  the  shipment 
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of  currently  authorized  hazardous  materials  based  upon  their  proven 
performance  in  service. 

THE  IMPACT  OF  RSPA'S  DECISION  ON  DOMESTIC  MARKETS  AND  COMPETITIOH 

Subsequent  to  the  time  that  RSPA  proposed  HM-181,  the 
fibre  drum  industry  contacted  the  Agency,  by  way  of  comments  and 
petitions  for  reconsideration,  to  stress  the  fact  that  fibre  drums 
have  been  successfully  shipped  during  the  3  0  plus  years  without  any 
safety  problems.  As  noted,  RSPA  did  not  cite  a  safety  difficulty 
or  anticipated  new  risks  associated  with  the  use  of  fibre  drums. 
RSPA  based  its  position  upon  the  cancellation  of  the  packaging  on 
the  alleged  upgrading  of  "package  integrity"  and  consistency  with 
international  standards.  RSPA  did  not  (and  cannot)  offer  any 
supporting  data  to  show  there  was  a  deficiency  with  the  currently 
authorized  (pre-HM-181)  domestic  fibre  drum  packaging.  Moreover, 
RSPA  cannot  offer  any  data  to  show  that  the  new  international 
standards  provide  safer  packaging. 

In  this  context.  Congress  should  know  that  the 
international  standards,  which  will  become  the  new  rules  effective 
in  1996,  were  developed  mainly  by  European  governments  (members  of 
the  UN  Committee  responsible  include  a  majority  of  such 
governments) .  Europe  has  never  used  the  fibre  drum  technology  at 
issue  here  for  packaging  of  liquids  and  instead  has  largely  relied 
upon  steel  drums.  Europeans,  upon  being  confronted  several  years 
ago  with  the  American  fibre-based  technology,  rejected  it  as  too 

-14- 


215 


costly  in  their  society.  In  the  packaging  industry,  paper  costs 
compared  to  steel  are  much  higher  in  Europe  than  in  the  United 
States.  As  a  result,  a  natural  market  situation  has  evolved 
whereby  the  American  industry  relied  heavily  on  paper  as  an 
important,  competitive,  cost-effective,  and  equally  viable 
packaging  alternative  for  its  chemical  products.  The  American 
fibre  drum  industry  developed  and  grew  in  this  free,  open,  and 
competitive  marketplace. 

Given  the  lack  of  interest  shown  by  other  countries  to 
this  unique  American  technology,  and  in  adopting  international 
standards  that  knowingly  ignore  this  technology,  the  "new 
international  system"  as  adopted  by  RSPA  is  obviously  cutting  short 
successful  American  economic  development.  RSPA's  decision  will 
deny  American  industry  technical  advantages  in  production  that  are 
available  by  choice  in  the  United  States  but  are  not  available  by 
choice  in  other  parts  of  the  world.  In  addition,  the  elimination 
of  these  fibre  drums'  will  cost  American  industry  millions  of 
dollars  by  requiring  customers  of  these  fibre  drums  to  use  more 
expensive,  alternative  drums  and  in  resulting  plant  consolidations 
and  closings  that  will  occur  throughout  the  domestic  fibre  drum 
industry. 

In  recognition  that  these  new  technology  drums  are  not 
manufactured  in  Europe,  Congress  should  further  note  that  the 
American  fibre  drum  industry  is  not  asking  that  its  containers  be 
recognized  in  Europe.  Rather,  it  is  willing  to  let  the  marketplace 
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decide  that  issue.  In  recognition  of  RSPA's  concerns  with 
international  uniformity,  the  industry  proposed  a  specific 
restriction  in  its  exemption  that  should  have  been  acceptable  to 
RSPA  given  the  safety  record  of  fibre  drums  —  it  proposed  to  limit 
the  shipment  of  materials  in  fibre  drums  to  domestic  markets. 
Specifically,  the  fibre  drum  industry  is  only  asking  RSPA  and 
Congress  to  compete  in  the  United  States  given  the  excellent 
experience  record  in  shipping  hazardous  materials  and  given  RSPA's 
lack  of  data  and  information  to  demonstrate  otherwise.  Recognition 
of  a  proven  technology  during  more  than  3  0  years  of  satisfactory 
experience  should  not  be  rejected  without  serious  careful 
consideration  of  the  facts. 

In  sum,  RSPA's  actions  in  adopting  the  international 
standards  and  in  denying  the  domestic  fibre  drum  industry  an 
exemption  for  continued  authorization  will  result  in  serious  harm 
to  an  American  industry  without  any  benefits.  RSPA's  reason  for 
this  action  seems  inexplicable  especially  if  it  is  solely  for  the 
purpose  of  uniformity.  By  itself,  uniformity  is  not  a  reason  to 
close  plants,  lay  off  people,  and  cause  business  hardship  to  the 
many  companies  that  use  and  manufacture  fibre  drums. 

ENVIROMMENTAL  REASONS  THAT  SOPPORT  CONTINUED  DOMESTIC 
D8E  OF  THE  FIBRE  DRDM 

In  addition  to  the  excellent  safety  record  and  shipping 
experience  of  the  fibre  drum  industry,  and  the  significant  economic 
impact  that  HM-181  would  have  upon  the  domestic  economy,  another 
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compelling  reason  that  supports  continued  domestic  use  of  the  fibre 
drum  is  the  fact  that  these  drums  are  more  environmentally 
responsible  than  other  types  of  packaging.  Fibre  drums  have  become 
the  preferred  option  for  many  customers  who  formerly  used  metal  and 
plastic  drums.  Paper  from  fibre  drums  is  for  the  most  part 
recycled.  In  fact,  Sonoco  (which  is  the  largest  manufacturer  of 
fibre  drums  in  the  United  States  and  a  major  recycler)  has 
developed  a  complete  recycling  system  (with  four  mobile  and  two 
stationary  units  in  place  and  more  planned)  in  which  empty  drums 
are  collected  and  metal  components  are  separated  from  fibre.  Fibre 
elements  are  then  shredded  for  use  in  manufacturing  industrial 
grade  fiberboard.  Two  additional  fibre  drum  manufacturers  are  also 
developing  similar  recycling  capacity.  As  Congress  knows,  the 
paper  industry  is  the  largest  recycler  among  industries  in  the 
United  States.  Other  types  of  packaging,  such  as  steel  drums,  are 
reconditioned  in  a  more  limited  manner,  and  have  been  disposed  of 
at  sites  that  have  been  or  eventually  will  be  placed  on  EPA's 
National  Priorities  List  for  Superfund  remediation. 

Domestic  use  of  the  fibre  drum  is  also  consistent  with 
EPA's  primary  goal  in  the  management  of  hazardous  waste  which  is  to 
eliminate  the  generation  of  such  wastes  by  promoting  all  recycling 
efforts  since  recycling  more  effectively  reduces  risks  to  humans 
and  the  environment,  conserves  energy  and  slows  the  depletion  of 
nonrenewable  natural  resources.  While  some  steel  drums  are 
recycled  to  steel-making  facilities,  many  are  land-disposed  when 
they  are  discarded  whereas  fibre  drums  may  be  safely  incinerated 
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thereby  reducing  the  amount  of  landfill  space  which  is  growing 
scarce. 

The  steel  drum  industry  is  likely  to  contest  the  fibre 
drum  industry's  statement  that  fibre  drums  are  more  environmental 
responsible.  In  this  context,  it  is  important  for  Congress  to 
remember  that  the  steel  drum  industry  opposed  the  exemption 
application  submitted  by  the  fibre  drum  industry  (the  opposition 
was  not  based  upon  safety  reasons)  ,  and  that  the  steel  drum 
industry  is  the  competitor  that  stands  to  gain  the  most  from  the 
elimination  of  fibre  drums  by  RSPA. 

LEGISLATION 

Legislation  has  been  drafted  by  Sonoco  Products  Company 
to  ensure  the  continuation  of  the  fibre  drum  industry  —  a  unique 
American  technology  which  will  suffer  significant  effects  if  RSPA 
is  allowed  to  implement  HM-181  as  is,  or  without  the  issuance  of  a 
Section  107  exemption  to  the  fibre  drum  industry  for  domestic 
commerce  only.  By  way  of  example,  the  impact  upon  Sonoco  will  be 
at  least  a  $15  million  dollar  loss  as  the  specific  impact  upon  our 
facilities  range  from  10  percent  up  to  33  percent.  Plants  will  be 
consolidated  and  employees  will  be  laid  off. 

In  an  effort  to  inject  objectivity  into  RSPA's  rulemaking 
process  and  to  ensure  safety  in  transportation,  the  proposed 
legislation  sets  forth  criteria  that  the  Secretary  of  DOT  must 
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consider  when  promulgating  regulations  for  packaging  that  will  be 
used  in  domestic  transportation  only  (the  legislation  tolls  the 
implementation  of  packaging  requirements  set  forth  in  HM-181  until 
the  Secretary  issues  such  regulations.)  Additionally,  the 
legislation  amends  Section  107  of  the  HMTA  to  require  the  Secretary 
to  consider  the  same  criteria  when  issuing  or  renewing  exemptions 
for  packaging  that  will  be  used  for  the  transport  of  hazardous 
materials  in  domestic  commerce.  Sonoco  seeks  the  support  of  this 
Subcommittee  and  the  full  Committee  on  Public  Works  and 
Transportation  in  advancing  this  legislation  which  is  absolutely 
necessary  if  the  American  fibre  drum  industry  is  not  to  be 
severally  impacted. 
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WHAT  PRICE  UNIFORMITY? 


By  Stanley  Hoffman 


DOT'S  reiection  of  the  Fibre  Dmm  Technical  Council's  request  for  exemp- 
tion from  the  package  testing  provisions  of  HM-1 81  is  perhaps  orte  of  the 
most  substantive  decisioiK  it  will  make  in  the  HM- 181  transitional  era.  The 
author  here  reviews  and  comments  on  that  decision,  arguing  that  if  the 
problem  with  granting  the  exemption  request  is  administrative,  its  resolu- 
tion should  not  lie  in  the  imposition  of  unnecessary  substantive  constraints 
on  business  or  the  denial  of  economic  advantages  to  American  industry. 


Though  past  may  be  prologue, 
history  also  demonstrates 
that  experience  is  not  an  infal- 
lible guide  to  the  future. 
Thus,  until  Bhopal,  experience  alone 
afforded  little  reason  to  suspect  the 
awesome  destructive  potential  of  me- 
thyl isocyanate.  Similarly,  until  the 
Exxon  Valdez,  history  underestimated 
the  magnitude  of  environmental  disas- 
ter that  could  result  from  a  single  ind- 
denL 

Nevertheless,  both  common  sense 
and  common  experience  suggest  that 
we  disregard  the  past  orJy  at  our  peril. 
For  DOT,  therefore,  the  perennial  ques- 
tion in  regulating  hazmat  transjxjrta- 
tion  safety  is  how  much  weight  should 
be  given  to  exjjerience  and  how  much 
to  other  factors?  How  important  are  the 
lessons  of  experience  in  assessing  "the 
risks  to  life  and  property  ...  inherent 
in  the  transportation  of  hazardous 
materials"? 

Because  these  are  difficult  questions 
with  uncertain  answers,  regulatory  au- 
thorities are  permitted  to  exerdse  broad 
discretion  in  the  performance  of  their 
regulatory  duties.  Such  discretion, 
however,  is  not  without  Umit  and  the 
law  prohibits  its  exercise  in  arbitrary  or 
cap>ricious  fashion,  or  in  a  manner  con- 
trary to  statute. 

A  recent  decision  by  LXDT  raises  seri- 
ous questions  about  the  limits  of  discre- 
tion with  respect  to  the  issuance  or  de- 
nial of  exemptions  from  the  hazardous 
materials  regulations.  By  law,  DOT  is 
authorized  to  grant  such  exemptions 
only  if  the  level  of  safety  that  will  then 
exist  is  at  least  equal  to  the  safety  level 
otherwise  required.  However,  in  the 


event  there  is  no  existing  level  of  safety 
"established,"  exemptions  must  be  con- 
sistent with  the  public  interest  and  the 
Congressional  policy  set  forth  in  the 
Hazardous  Materials  Transportation 
Act. 

But  what  is  an  established  level  of 
safety?  Is  it  the  level  demonstrated  by 
substantial  experience  under  a  particu- 
lar rule,  regulation  or  packaging  specifi- 
cation? Or,  alternatively,  is  a  level  of 
safety  established  by  the  mere  adoption 
of  a  regulation,  even  in  the  absence  of 
sufficient  experience  to  validate  the  ex- 
pected results? 

In  a  recent  denial  of  an  important  ex- 
emption appUcation ,  EXDT  appears  to 
have  embraced  the  latter  interpretation. 
The  application,  filed  on  June  8, 1992  by 
the  Fibre  Drum  Technical  Council 
(FDTC),  requested  pjermission  for  con- 
tinued domestic  use  of  certain  open- 
head  fibre  drums  for  the  transportation 
of  a  limited  group  of  hazardous  liquids 
and  solids  assigned  to  Packing  Grouf>s 
n  and  m  under  DOT  Docket  HM-181. 
Under  pre-HM  181  regulations,  as  con- 
tinued in  effect  during  the  HM  181  tran- 
sition f)eriod,  such  drums  are  currently 
authorized  for  domestic  rail  and  high- 
way movement. 

Although  these  drums  now  are  not 
required  to  meet  any  specific  DOT 
packaging  specifications,  FDTC  pro- 
posed to  require  compliance  with  both 
the  general  packaging  requirements  of 


HM-181  (49  CFR  §§  17324  and  17324a) 
and  HM-181  stacking  and  vibration 
testing.  In  addition,  all  drums  would  be 
subjected  to  "a  rigorous  industry  qual- 
ity control  system,"  including  tests  and 
other  requirements  pertaining  to  com- 
patibility, integrity  of  package  joints, 
liner  leakage  and  impact,  weather- 
proofing,  and  materials  of  construction. 

FDTC  readily  acknowledged  that  the 
fibre  drums  could  not  meet  the 
leakproofness  and  drop  tests  required 
by  HM-181  performance  standards. 
FDTC  also  argued,  however,  that  the 
drum  specifications  which  it  proposed 
are  in  many  respects  "more  detailed 
and  rigorous"  than  HM-181  require- 
ments. Moreover,  said  FDTC,  experi- 
ence has  amply  demonstrated  that  such 
drums  could  be  safely  used  in  trans- 
porting hazardous  materials. 

According  to  FDTC,  more  than  thir-. 
teen  million  fibre  drums  were  manufac- 
tured and  used  to  transport  the  in- 
volved hazardous  materials  during  the 
past  twelve  years.  In  that  period,  there 
were  only  four  hundred  fifty-five 
knov/n  failures,  a  success  rate  ap- 
proaching one  hundred  percent. 
While  such  statistics  are  not  always  reli- 
able, even  if  half  that  number  of  drums 
were  actually  used,  and  even  if  twice 
that  many  failures  had  actually  oc- 
curred, the  failure  rate  still  would  be 
minuscule. 

No  matter.  DOT's  response  to  the 
FDTC  application  virtually  ignored  the 
evidence  of  experience.  Instead,  the  ap- 
plication was  denied  because,  said 
DOT,  the  applicant  failed  to  demon- 
strate that  the  proposed  exemption 
would  provide  a  level  of  safety  at  least 
equal  "to  that  established  in  the  regula- 
tions adopted  under  Docket  HM-181." 


Stanley  Hoffman  practices  transportation  law  in  Danbury,  CT.  He  also  serves  as  Executive  Editor  for 
Transport  Law  Research,  Inc.  of  New  Milford,  Ct,  xvhich  publishes  low-cost  training  materials  for 
compliance  with  DOTs  new  training  rules.  Mr.  Hoffman  may  be  contacted  at  (203)  790-4195. 
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In  DOT'S  view,  therefore,  the  mere 
adoption  of  the  HM-181  standaixls  has 
already  established  a  new  level  of 
Scifety,  despite  the  absence  of  substan- 
tial experience  under  such  standards. 

In  short,  DOT's  denial  of  the  FDTC 
application  constitutes  a  clear  declara- 
tion that  no  pre-HM  181  packagings 
will  be  "grandfathered"  if  the 
packagings  cannot  meet  the  f)erfor- 
mance  standards  prescribed  in  that 
docket,  even  if  experience  has  clearly 
demonstrated  that  such  packagings  are 
safe.  And,  of  course,  if  a  packaging 
meets  the  HM-181  performance  stan- 
dards, no  exemption  will  be  required. 
In  consequence,  the  exemption  statute 
would  be  effectively  nullified,  at  least 
with  resf)ect  to  p>ackagings  authorized 
prior  to  Docket  HM-181 . 

DOT'S  derual  explicitly  rejected  the 
elements  of  the  propxjsed  quality  con- 
trol standard  and,  in  so  doing,  con- 
firmed its  position  that  the  mere  adop- 
tion of  HM-1 81 ,  and  not  experience  un- 
der the  new  rules,  has  "established"  a 
new  level  of  safety.  The  proposed  qual- 
ity control  standard,  EXDT  concluded, 
would  not  result  in  a  level  of  safety 
equivalent  even  to  the  "minimal  {perfor- 
mance standards  imposed  by  HM- 
181."*  Significantly,  DOT  added  that 
the  HM-181  standards  "represent  the 
virtual  culmination  of  an  effort  which 
began  in  1968." 

It  is  widely  recognized  that  one  of 
DOTs  primary  incentives  for  adopting 
HM-181  was  the  exf)ectation  that  the 
number  of  packaging  exemptions 
would  be  substantially  reduced.  In- 
deed, during  the  course  of  its  long  effort 
to  establish  performance  standards, 
DOT  has  rep>eatedly  warned  that  it 
"does  not  plan  to  allow  exemptions  in- 
volving packaging  specifications  re- 
placed by  performance  standards  to  re- 
main in  effect  indefiiutely."  *  In  addi- 
tion, DOT  notified  exemption  holders 
that  some  exemp>tion  p>ackagings  "may 
not  provide  a  level  of  safety  equivalent 
to  that  provided  under  the  provisions 
of  HM-181  and,  therefore,  may  not  be 


eligible  for  continued  use  after  HM-181 
becomes  effective." 

We  have  come  full  circle,  therefore,  to 
the  question  raised  at  the  outset  of  this 
essay:  Is  a  level  of  safety  "established" 
merely  by  publication  of  a  regulatory 
standard,  or  oiUy  after  that  standard 
has  been  tested  by  experience?  The ' 
question  is  important  because  DOT 
may  have  applied  an  erroneous  stan- 
daixl  in  deciding  the  FDTC  application. 
If,  for  example,  a  level  of  safety  is  "es- 
tablished" only  after  a  regulation  is 
tested  by  experience,  the  "equivalence" 
standard  would  not  apply  with  respect 
to  exemptions  from  HM-181.  On  the 
other  hand,  if  the  "public  interest  and 
jxjlicy"  standard  were  applicable,  DOT 
might  be  required  to  give  additional 
consideration  to  pre-HM-181  experi- 
ence, and  possibly  even  to  econonruc 
factors. 

It  is  conceivable,  therefore,  that 
DOTs  denial  could  be  found  arbitrary 
or  capricious  in  its  disregard  of  the 
strong  evidence  of  actual  shipping  ex- 
perience, and  in  its  exclusive  reliance  on 
the  relatively  limited  experience  with 
jserformance  testing.  However,  if  the 
mere adoptionofanewrule has  "estab- 
lished" a  new  level  of  safety,  every  ap- 
plication for  relief  from  the  new  rule 
would  necessarily  constitute  a  situation 
involving  »n  established  level  of  safety. 
Yet  the  exemption  statute  clearly  con- 
templates the  absence  of  such  a  level  of 
safety  in  at  least  some  cases. 

As  of  this  writing,  it  seems  likely  that 
FDTC  will  appeal  the  denial  by  the  As- 
sociate Administrator  to  the  (acting) 
Administrator  of  the  Research  and  Spe- 
cial Progrsmis  Administration.  If  such 
an  administrative  appeal  is  imsuccess- 
ful,  FDTC  may  then  seek  judicial  re- 
view of  DOTs  decision. 

Should  that  occur,  it  is  Ukely  that  the 
Court  would  have  to  decide  whether 
DOT'S  apparent  failure  to  give  any 
weight  to  the  evidence  of  experience  is 
arbitrary  and,  if  so,  what  value  should 
be  attributed  to  such  evidence.  More- 
over, the  Court  may  consider  whether 


DOT  applied  die  rig}it  standard  in  seek- 
ing equivalence  with  an  "established" 
level  of  safety,  instead  of  applying  the 
"public  interest  and  pohcy"  standard 
which  is  to  be  invoked  when  no  level  of 
safety  has  been  established. 

IXTTs  denial  of  the  FDTC  exemption 
application  does  not  deariy  declare  that 
any  deviation  from  HM-181  standards 
is  sufficient  to  justify  rejection  of  any 
request  for  exemption.  However,  to  the 
extent  that  such  a  position  is  implicit  in 
the  deiual,  DOT  may  face  some  difficult 
'questior\s  regarding  its  prior  approval 
of  exceptions  from  intenuitional  stan- 
dards, such  as  those  classifying  anhy- 
drous ammonia  as  other  than  poison 
gas  or  authorizing  non-specification 
packaging  for  combustible  liquids.  If 
those  exceptions  are  justified  by  domes- 
tic experience,  why  is  such  experience  a 
less  reliable  gitide  in  connection  with 
exemp>tions? 

At  least  two  organizations,  repre- 
senting FDTC's  competitors,  opposed 
the  exemption  application.  Both  the 
Association  of  Container  Recondi- 
tioners  (formerly  NABADA)  and  the 
Steel  Shipping  Container  Institute 
urged  DOT  to  reject  the  application  or 
consider  the  matter  in  a  separate 
rulemaking.  DOTs  denial  is  apparently 
intended  to  end  the  matter  there,  and 
seems  to  draw  a  clear  line  for  the  future: 
any  deviation  from  HM-181  packaging 
standards  will  be  denied  regardless  of 
experience  or  related  factors. 

A  judicial  challenge,  therefore,  may 
help  clear  the  air  and  jmswer  some  fun- 
damental questions  regarding  the 
seemingly  rigid  and  inflexible  position 
evidently  taken  by  DOT.  That  position, 
it  appears,  may  be  inconsistent  with 
EXTTs  own  prior  deviations  from  HM- 
181  standards,  as  well  as  similar  devia- 
tions by  other  countries,  such  as 
Canada,  with  resfject  to  the  internal 
commerce  of  those  countries.  Further 
DOT  variations  through  the  exemption 
process,  therefore,  would  not  imjjair 
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either  the  integrity  of  international  stan- 
daixls  or  of  DOT  itself.  To  the  extent  that 
experience  may  justify  domestic  excep- 
tions, any  resulting  economic  advan- 
tage should  not  be  sacrificed  to  ques- 
tionable priiKiples  of  international  uni- 
fbnnity. 

DOTS  reluctance  to  encourage  or  in- 
vite continued  reliance  on  the  exemj>- 
tion  process  is  understandable  in  view 
of  the  substantial  administrative  bur- 
den associated  with  that  process.  And, 
of  course,  it  is  entirely  likely  that  ap- 
proval of  the  nDTC  application  would 
result  in  a  proliferation  of  similar  appli- 
cations for  other  pre-HM  181 
packagings.  However,  if  indeed  the 
problem  is  admiiustrative,  its  resolu- 
tion should  not  lie  in  the  imposition  of 
unnecessary  substantive  constraiiUs  on 
business  or  the  denial  of  econonuc  ad- 
vantages to  American  industry.  ♦ 
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H.R.  2178  —  To  Reauthorize  ihe  Haianlous  Materials  Tnnspoftation  Act  Through  Fiscal  Year  1997 

I  am  Timothy  Lynch,  Vice  President,  Legislative  Affairs  with  the  American  Trucking 
Associations.    I  welcome  the  opportunity  to  present  testimony  concerning  the  trucking 
industry's  perspectives  on  the  re-authorization  of  the  Hazardous  Materials 
Transportation  Act. 

ATA,  the  nation's  trade  association  of  the  trucking  industry,  represents  every  type  and 
class  of  motor  carrier  in  our  nation,  for-hire  and  private  -~  regulated  and  exempt- 
through  its  51  affiliated  state  trucking  associations,  organizations,  conferences,  and 
several  thousand  individual  motor  carriers. 

The  motor  carrier  industry  is  not  a  single  industry — rather,  it  is  a  collection  of 
industries,  from  truckload  to  less-than-truckload,  from  general  freight  carriers  to 
specialized  carriers  such  as  munitions  transporters,  from  coast-to-coast  delivery  to 
local  pick-up  and  delivery  service.  The  trucking  industry  is  comprised  of  more  than 
260.000  firms  and  accounts  for  77  percent  of  all  freight  transportation  revenues  in  this 
country.  The  public  and  the  American  economy  depend  on  truck  transportation  to 
provide  the  goods,  services  and  materials  dut  move  America. 

This  transportation  includes  the  transportation  of  hazardous  materials.   '  Hazardous 
Material'  is  a  term  of  ait  and  includes  a  broad  qiectnim  of  products  from  materials 
the  public  would  think  of  as  hazardous,  such  as  gasoline  to  consumer  products,  such 
as  lighter  fluid  and  charcoal.  The  safe  tnu)H>ortation  of  hazardous  materials  is  vital  to 
the  public  safety  and  economy  of  this  country.  We  fully  stqiport  this  legialation  that 
reauthorizes  the  Hazardous  Materials  Transpoftation  Act.  Tlie  Act  provides  for  a 
strong  federal  role  in  governing  the  regulatory  aqiects  of  the  tranqxwtation  ci 
hazardous  materials.   We  stroofly  sappoit  continued  Federal  funding  for  these  Federal 
programs. 
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H.R.  2178  —  To  Reauthorize  the  Hazardous  Materials  Transportation  Act  Through  Fiscal  Year  1997 

In  previous  testimony,  we  have  supported  the  concept  that  the  transportation  policy  of 
this  country  needs  strong  Federal  leadership;  this  is  especially  true  for  the 
transportation  of  hazardous  materials. 

We  would  like  to  take  this  opportunity  to  point  out  a  number  of  areas  of  special 
concern  to  the  motor  carrier  industry  regarding  the  safe  and  efficient  movement  of 
hazardous  materials  the  Subcommittee  should  consider  as  it  reauthorizes  the  program. 

Issue  No.l  :  Registration  and  fees. 

Discussion: 

Based  on  the  1990  amendment  to  the  Hazardous  Materials  Transportation  Act, 
motor  carriers  and  shippers  engaged  in  the  transportation  of  hazardous  materials 
are  required  to  register  with  the  Department  of  Transportation.   The  registration 
and  fee  program  is  now  in  place,  with  registrants  paying  an  annual  fee  of  three 
hundred  dollars.    The  monies  generated  by  this  registration  program  are  used 
to  fund  a  public  sector  grant  program  created  to  increase  the  effectiveness  of 
state  and  local  hazardous  materials  emergency  and  planning  programs.  Title  49 
United  States  Code  1811  prohibits  imposition  by  the  states  of  hazardous 
transportation  fees  which  are  not  "equitable*  or  which  are  not  used  for  purposes 
related  to  the  transportation  of  hazardous  materials.   Unfortunately,  this  has  not 
deterred  the  states  from  imposing  state  fees  on  motor  carriers  transporting 
hazardous  materials,  and  some  of  these  fees  are  becoming  a  real  concern  to  the 
carriers.    The  proliferation  of  state  and  local  hazardous  material  fees  is  a 
growing  and  serious  problem  for  the  trucking  industry. 
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Recommendation: 

We  urge  this  Subcommittee  to  review  carefully  the  growth  of  duplicative 
hazardous  material  fees  by  the  states.   We  further  suggest  that  the 
Subcommittee  give  consideration  to  precluding  states  from  assessing  fees  as  a 
condition  for  accepting  Federal  funds. 

Issue  No.  2  :  Tracking  of  hazardous  material  movements. 

Discussion: 

The  motor  carrier  industry  was  pleased  to  see  the  National  Academy  of 
Science's  study  recommended  against  the  establishment  of  a  national  database 
for  the  tracking  of  hazardous  materials. 

With  the  tens  of  thousands  of  hazardous  materials  shipments  moving  every  day 
without  incident,  less  than  one  half  of  one  percent  of  all  hazardous  material 
shipments  are  involved  in  incidents  requiring  emergency  response,  and  most  of 
these  do  not  create  a  problem  of  hazardous  material  identification.  We  agree 
with  the  National  Academy  of  Science  conclusion  that  a  national  central 
reporting  system  as  originally  proposed  "would  be  unlikely  to  function  as 
intended  or  to  produce  benefits  sufficient  to  justify  its  costs."   Any  future  pilot 
programs  or  studies  must  be  initiated  with  caution. 

Recommendation: 

This  Subcommittee  should  accept  the  recommendation  of  the  National  Academy 
'  of  Science's  study  concerning  a  national  computer  tracking  system  and  continue 

to  work  with  emergency  responders,  carriers  and  shippers  to  ensure  that 
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improvements  are  made  to  existing  systems  for  providing  timely  and  accurate 
information  to  emergency  responders  at  hazardous  materials  transportation 

incidents. 

Issue  No.  3:  Separation  and  segregation  of  hazardous  materials  in  transit 

Discussion: 

The  Research  and  Special  Programs  Administration  has  issued  new  regulations 
for  the  segregation  for  land  transportation  of  hazardous  materials  which  are 
scheduled  for  implementation  on  October  1,  1993.  The  proposed  new  rules 
will  increase  incompatible  combinations  without  any  safety  justification  from 
DOT,  and  create  unnecessary  delays  in  transportation  with  associated  costs  of 
$118  million  per  year.   For  example,  13  new  restrictions  will  no  longer  allow 
hazardous  materials  to  move  in  less-than-truckload  movements  with  other 
hazardous  materials.   A  newly  imposed  restriction  is  that  of  corrosive  liquids 
and  flammable  gas.   These  products  have  been  transported  frequendy  in  the 
same  vehicle  without  restriction  in  a  safe  and  incident  free  manner.  These  rules 
were  published  in  December  of  1990  and  we  have  been  unable  to  get  the 
Department  of  Transportation  to  act  on  our  concerns. 

Reconunendation: 

We  urge  the  Subcommittee  to  encourage  the  Department  of  Transportation  to 
act  on  our  four-month  old  petition  to  modify  the  separation  and  segregation 
rules. 
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Issue  No.  4:  Uniformity. 

Discussion: 

Since  the  early  1980's,  state  and  local  governments  have  become  increasingly 
concerned  about  the  transportation  of  hazardous  materials.   Much  of  this  has 
been  based  on  perception  rather  than  fact,  or  a  lack  of  familiarity  of  the  state  or 
locality  with  the  federal  program. 

Regardless  of  the  particular  form  a  state  or  local  law  might  take,  or  the  good 
intentions  of  a  state  or  locality  to  increase  the  safety  of  its  own  citizens,  to  the 
extent  that  such  unique  state  or  local  laws  may  diminish  the  risk  in  one  area,  it 
has  often  occurred  at  the  expense  of  the  citizens  of  other  states  or  localities. 
For  example,  under  Federal  law  as  it  existed  prior  to  the  1990  amendments, 
one  jurisdiction  required  trucks  to  be  painted  special  colors  based  on  the 
hazardous  materials  being  transported.  This  marking  system  was  not  nationally 
uniform  and  interfered  with  interstate  commerce. 
Recommendation: 

The  re-authorization  now  being  considered  should  not  reduce  the  uniformity 
provisions  now  contained  in  current  law. 

In  closing,  I  wish  to  assure  you  of  ATA's  continued  commitment  to  the  safe 
transportation  of  hazardous  materials  on  our  nation's  highways.  We  offer  our  support 
for  passage  of  the  reauthorization  of  the  Hazardous  Material  Transportation  Act.   I 
will  be  pleased  to  answer  any  questions. 
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STATEMENT  OF  ROSE  A.  NCMURRAY,  ACTING  ADMINISTRATOR 

RESEARCH  AND  SPECIAL  PROGRAMS  ADMINISTRATION 

DEPARTMENT  OF  TRANSPORTATION 

BEFORE  THE 

SUBCOMMITTEE  ON  SURFACE  TRANSPORTATION 

OF  THE 

HOUSE  COMMITTEE  ON  PUBLIC  WORKS  AND  TRANSPORTATION 

JUNE  8,  1993 

Good  morning  Mr.  Chairman  and  members  of  the  Subcommittee.  Thank 

you  for  the  opportunity  to  update  you  on  the  Department  of 

Transportation's   ongoing  efforts  to   improve  the  safety  of 

transporting  hazardous  materials.    With  me  today  is  Mr.  Alan 

Roberts,  the  Associate  Administrator  for  Hazardous  Materials 

Safety,  who  will  respond  to  your  more  technical  questions.  I 

especially  want  to  address  our  progress  in  implementing  the 

regulatory  provisions  under  the  Hazardous  Materials  Transportation 

Act  (HMTA) ,  as  amended  by  the  Hazardous  Materials  Transportation 

Uniform  Safety  Act  (HMTUSA)  of  1990.   I  would  also  like  to  submit, 

for  the  record,  a  detailed  summary  of  RSPA's  implementation  of  the 

HMTUSA  provisions.   I  hope  this  information  will  be  useful  to  you 

in  your  efforts  to  reauthorize  the  HMTA. 

As  you  know,  the  HMTUSA  was  the  most  comprehensive  change  to 
hazardous  materials  legislation  since  the  HMTA  was  passed  in  1974. 
HMTUSA  was  a  convergence  '  of  ideas,  driven  by  unprecedented 
coordination  and  cooperation  among  the  states  and  local 
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governments,  Industry,  and  Federal  interests.  It  assigned  our 
agency,  the  Research  and  Special  Programs  Administration  (RSPA) , 
major  new  responsibilities.  RSPA  has  made  significant  progress  in 
carrying  out  the  Act's  statutory  obligations. 

REGISTRATION 

One  of  the  significant  new  programs  under  HMTUSA  was  the  "Hazardous 
Materials  Transportation  Registration  and  Fee  Assessment  Program" 
which  was  initiated  in  September  1992  after  an  extensive  rulemaking 
effort.  The  rule  requires  persons  who  transport,  or  cause  to  be 
transported,  certain  hazardous  materials  to  file  registration 
statements  with  RSPA  and  pay  an  annual  fee  of  $300  to  fund  an 
emergency  preparedness  grants  program.  To  date,  we  have  collected 
approximately  $11  million  from  36,000  registrants,  including  re- 
registrants  from  the  1992-1993  registration  year. 

In  conjunction  with  the  publication  of  the  final  rule,  RSPA 
developed  an  extensive  outreach  and  compliance  program  to  advise 
shippers  and  carriers  of  the  new  registration  requirements  through 
information  and  education.  Over  200,000  informational  brochures 
and  registration  forms  were  nailed  out  for  the  initial  registration 
period.  For  the  1993-94  registration  year  (July  1,  1993  through 
June  30,  1994) ,  in  an  effort  to  seek  out  those  entities  which  have 
not  yet  registered  with  us,  we  are  using  additional  Federal  data 
sources,  together  with  national  industry  and  trade  associations,  to 
identify  potential  registrants. 
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This  year  however,  a  new  element  is  being  added  to  the  registration 
program.  While  we  will  continue  our  aggressive  outreach  effort, 
greater  emphasis  is  being  placed  on  enforcement  at  the  Federal, 
state  and  local  levels,  which  should  result  in  significantly  higher 
registration.  RSPA  is  working  closely  with  the  Federal  Highway 
Administration  (FHWA)  and  the  Federal  Railroad  Administration 
(FRA)  .  Today  is  the  first  day  of  the  FHWA's  ROADCHECK  '93,  a  3-day 
intensive  national  program  to  identify  whether  motor  carriers  are 
in  violation  of  the  Federal  Motor  Carrier  Safety  and  Hazardous 
Materials  Regulations.  Over  3000  Federal  and  state  inspectors, 
operating  at  more  than  300  locations  throughout  the  U.S.,  will 
carry  out  extensive  motor  carrier  safety  inspections  during  the  3- 
day  period.  As  part  of  ROADCHECK  '93,  nine  states,  one  from  each 
FHWA  region,  will  combine  their  inspection  forces  with  FHWA 
specialists  nationwide,  to  emphasize  the  registration  requirement 
and  provide  RSPA  with  a  report  of  non-compliant  parties  for  follow- 
up  action.  Finally,  with  the  cooperation  and  support  of  the  other 
administrations  within  DOT,  RSPA  has  established  an  enforcement 
referral  policy  designed  to  take  action  against  persons  failing  to 
register  and  pay  the  fee.  To  date,  RSPA  has  identified  more  than 
100  entities  that  have  not  registered  and  apparently  are  required 
to  do  so.  We  are  referring  information  on  those  shippers  and 
carriers  to  the  modal  agencies  for  appropriate  enforcement  action. 

Although  we  were  somewhat  disappointed  with  the  number  of 
registrants  who  filed  for  the  first  cycle,  we  are  encouraged  by  the 
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nuinber  of  registrants  to  date  for  the  1993-94  registration  year, 
which  begins  on  July  1,  1993.  Through  our  ongoing  outreach  and 
enforcement  efforts,  we  estimate  that  45,000  persons  will  register 
this  year,  which  will  generate  $11.25  million  for  the  grants 
program.  If  that  number  is  significantly  less  than  anticipated, 
RSPA  will  evaluate  the  program  to  determine  whether  the  amount  of 
the  registration  fee  needs  to  be  increased  or  other  program 
adjustments  need  to  be  made  in  time  for  the  next  collection  cycle. 
PLANNING  AND  TRAINING  GRANTS  PROGRAM 

The  enforcement  and  outreach  efforts  of  the  registration  program 
are  critical  because  the  funds  generated  by  the  registration 
program  support  our  new  emergency  preparedness  grants  program. 
Through  the  grants  program,  we  are  working  with  the  states  to 
increase  the  training  of  emergency  responders  and  assist  local 
emergency  planning  committees.  This  assistance  will  reinforce  the 
State  Emergency  Response  Commission  Local  Emergency  Planning 
Committee  structure  mandated  by  the  Emergency  Planning  Community 
Right -to-Xnow  Act  of  1986,  and  enhance  training  in  hazardous 
materials  emergency  response,  which  is  vital  to  the  continued  safe 
and  efficient  transportation  of  hazardous  materials. 
This  year  is  the  first  year  of  the  grant  program,  and  tfe  have 
received  an  ovenrtielming  response  to  it.  In  fact,  approximately 
$3.5  million  has  been  awarded  to  49  states  and  territories  so  far 
this  fiscal  year,  and  ve  anticipate  awarding  a  total  of  $8.9 
million  by  the  end  of  the  1993  fiscal  year. 

TRXimilC   ROLE 
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In  addition  to  providing  needed  resources  for  the  preparation  of 
emergency  responders,  HMTUSA  also  reguired  RSPA  to  finalize  its 
efforts  to  issue  regulations  reguiring  training  to  be  given  to  all 
hazardous  materials  employees  by  their  employers.  This  training 
covers  the  safe  loading,  unloading,  handling,  storing,  and 
transportation  of  hazardous  materials,  and  emergency  preparedness 
for  responding  to  accidents  or  incidents  involving  the 
transportation  of  hazardous  materials.  It  has  been  a  little  over 
a  year  since  we  issued  the  final  rule  on  training  -  and  the  initial 
training  of  employees  must  be  completed  prior  to  October  of  this 
year.  Recurrent  training  is  required  at  least  once  every  two 
years.  Since  most  hazardous  materials  incidents  can  be  attributed 
to  human  error,  the  better  people  are  trained,  the  less  likely  they 
will  become  involved  in  or  cause  accidents. 

This  rule  will  assist  in  increasing  safety  by  helping  assure  that 
all  employees  involved  in  hazardous  materials  are  trained  to 
perform  their  duties.  As  a  result  of  this  new  regulation,  we  hope 
to  see  a  measurable  reduction  in  incidents  involving  hazardous 
materials. 

NATIONAL  ACADEMY  OF  SCIENCES  STUDY 

On  April  29,  1993,  a  study  on  the  feasibility  and  necessity  of 
establishing  a  central  reporting  system  and  computerized 
telecommunications  data  center,  capable  of  receiving,  storing,  and 
retrieving  data  concerning  all  daily  shipments  of  hazardous 
materials  within  the  U.S.,  was  transmitted  by  the  National  Academy 
of  Sciences  (NAS)  to  Congress  and  the  Secretary  of  Transportation. 
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The  center  would  also  be  able  to  identify  hazardous  materials  being 
transported  by  any  mode  of  transportation,  and  be  capable  of 
providing  information  to  aid  response  to  accidents  and  incidents 
involving  the  transportation  of  hazardous  materials.  We  are 
reviewing  the  HAS  study  and  preparing  a  report  on  the  NAS 
recommendations  to  submit  to  Congress  later  this  year. 
REGULATIONS  ON  IMPROVING  HAZARDOUS  MATERIALS  IDENTIFICATION  SYSTEMS 
Closely  related  to  this  study  is  a  rulemaking  which  addresses 
improvements  to  the  current  system  of  placarding  vehicles 
transporting  hazardous  materials,  and  establishing  a  central 
reporting  system  and  data  center.  An  advance  notice  of  proposed 
rulemaking  was  published  last  year;  comments  are  being  reviewed, 
and  an  analysis  of  those  comments  will  be  included  in  our  report  to 
Congress  on  the  NAS  study. 
OIL  POLLUTION  ACT 

In  another  major  action,  RSPA  published  an  interim  final  rule  in 
February  to  implement  the  Oil  Pollution  Act  of  1990.  The  rule 
strengthens  release  prevention  by  subjecting  the  bulk 
transportation  of  previously  unregulated  oil  to  RSPA's  Hazardous 
Materials  Regulations  issued  under  the  HMTA.  The  purpose  of  the 
rule  is  to  protect  the  environment  from  oil  spills  by  requiring 
carriers  to  develop  improved  oil  spill  prevention  efforts  and 
emergency  response  capabilities.  This  is  a  controversial  rule 
because  the  definition  of  oil  in  the  Act  includes  non-petroleum 
oils  such  as  vegetable  oils.  Because  of  the  concerns  expressed  by 
the  edible  oil  industry  and  others,  a  hearing  was  held  here  last 
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month  and  the  comment  period  on  the  interim  final  rule  was  extended 
until  June  3,  1993.  He  are  currently  reviewing  the  comments  on  the 
rule  to  determine  further  action. 

RSPA  is  committed  to  working  with  all  segments  of  the  hazardous 
materials  community  to  safeguard  our  environment  and  improve 
hazardous  materials  transportation  safety.  At  the  Federal,  state, 
and  local  levels,  we  continue  to  strengthen  existing  programs  and 
cultivate  new  programs  that  bring  us  closer  to  achieving  our  goal- 
improved  safety  and  nationwide  uniformity  in  the  application  and 
enforcement  of  the  Hazardous  Materials  Regulations. 

He  look  forward  to  working  with  you  in  the  coming  months  as  you 
reauthorize  the  Hazardous  Materials  Transportation  Act.  Thank  you 
and  I  will  be  happy  to  respond  to  any  questions  you  might  have. 
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STATOS  OF  THE  DEPARTNEMT  OF  TRAMSPORTATIOM'S  IMPLBMEMTATIOM  OF 
THE  HAZARDOUS  HATERIAL8  TRAM8PORTATIOM  OHIFORM  SAFETY  ACT  OF  1990 

Sac.  4    Fadaral  Ragulatlona  Govaming  Tranaportation  of 
Haaardoua  Matariala 

(1)  Ragulatlona 

REQUIREMENTS: 

The  law  requires  the  Secretary  to  issue  regulations  for  the  safe 
transportation  of  hazardous  materials  in  intrastate,  interstate, 
and  foreign  commerce. 

STATUS : 

The  Research  and  Special  Programs  Administration  (RSPA)  will 
extend  the  Hazardous  Materials  Regulations  to  intrastate 
transport  of  hazardous  materials.   The  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  that  was  published  on  June  29,  1987,  is  being 
used  as  the  basis  for  this  action.  An  NPRM  has  been  prepared  and 
is  under  review. 

(2)  Preemption  of  Covered  Subjaets 

REQUIREMENTS: 

Non-federal  regulations  on  certain  covered  subjects  are  preempted 
unless  they  are  substantively  the  seune  as  the  Federal 

requirements . 

STATUS: 

Final  rules  on  preemption  standards  and  procedures  were  published 
on  February  28,  1991,  and  May  13,  1992. 

(3)  Highway  Routing 

REQUIREMENTS : 

The  law  requires  the  Secretary  to  issue  Federal  standards, 
established  in  conjunction  with  the  States,  to  be  used  by  the 
States  and  Indian  tribes  in  establishing,  maintaining,  and 
enforcing:  (a)   specific  highway  routes  over  which  hazardous 
materials  may  or  may  not  be  transported  by  motor  vehicles,  and 
(b)  limitations  and  requirements  with  respect  to  highway  routing. 

STATUS : 

The  Federal  Highway  Administration  (FHHA)  developed  and  published 
a  Notice  of  Proposed  Rulemaking  (NPRM)  on  August  31,  1992,  and 
conducted  a  series  of  public  hearings  during  October  1992.   FHWA 
is  preparing  a  final  rule.   Also,  an  Interim  Final  Rule  was 
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published  on  September  24,  1992,  establishing  an  FHWA  regulation, 
consistent  with  previous  RSPA  regulations,  for  highway  routing  of 
radioactive  materials  shipments. 

See.  5    Representation  and  Tamper ing  -  Regulations 

REQUIREMENTS : 

The  law  prohibits  persons,  by  marking  or  otherwise,  from 
representing  that  a  container  or  package  for  the  transportation 
of  hazardous  materials  is  safe,  certified,  or  in  compliance  with 
the  requirements  in  Title  49,  Code  of  Federal  Regulations  (CFR) 
unless  it  meets  the  requirements  of  all  applicable  regulations; 
or  that  a  hazardous  material  is  present  in  a  package,  container, 
motor  vehicle,  rail  freight  car,  aircraft,  or  vessel,  if  it  is 
not.   The  law  also  prohibits  unlawful  tampering  with  any  marking, 
labeling,  placarding  or  description  on  required  documents  or 
packages,  containers,  rail  freight  cars,  aircraft,  vessels  or 
motor  vehicles. 

STATUS: 

On  February  28,  1991,  RSPA  published  a  Final  Rule  prohibiting 
unlawful  representation  and  unlawful  tampering. 

See.  6    Maintenance  and  Disclosure  of  Shipping  Papers  - 
Regulations 

REQUIREMENTS : 

The  law  requires  the  Secretary  to  issue  regulations  specifying 
what  information  must  be  contained  in  shipping  papers,  where 
shipping  papers  are  to  be  maintained  during  transportation  of 
hazardous  materials,  and  under  what  circumstances  shipping  papers 
shall  be  disclosed  to  appropriate  emergency  response  authorities. 

STATUS: 

Maintenance  and  location  of  shipping  papers  are  specified  in  the 
Hazardous  Materials  Regulations  for  all  modes  except  rail.  An 
ANPRM  which  addresses  this  issue  is  being  developed  by  the 
Federal  Railroad  Administration  (FRA)  in  Docket  HM-201A. 

See.  7    Training  for  Hasardous  Materials  Transportation 
Baployeas  -  Regulations 

REQUIREMENTS : 

The  law  requires  the  Secretary  to  issue  regulations  to  establish 
requirements  for  training  to  be  given  by  all  hazardous  materials 
employers  to  their  employees  regarding:  1)  the  safe  loading, 
unloading,  handling,  storing,  and  transportation  of  hazardous 
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materials,  and  2)  emergency  preparedness  for  responding  to 
accidents  or  incidents  involving  the  transportation  of  hazardous 

materials.  ' 

STATUS : 

A  Final  Rule  establishing  training  requirements  for  all  persons 
involved  in  the  transportation  of  hazardous  materials  (HM-126F) 
was  published  on  May  15,  1992.   The  rule  requires  hazmat 
employers  to  begin  training  their  employees  no  later  than 
November  15,  1992,  and  complete  training  and  employee  testing  by 
October  1,  1993. 

Sec.  8    Hazardous  Materials  Transportation  Registration;   Motor 
Carrier  Safety  Permits 

(1)  Registration  of  Shippers  and  Carriers  -  Regulations 

REQUIREMENTS : 

The  law  requires  persons  who  transport  or  cause  to  be  transported 
certain  hazardous  materials  to  file  a  registration  statement  with 
the  Secretary  and  pay  an  annual  fee  to  fund  an  emergency 
preparedness  program.   The  law  requires  registration  filing  by 
March  31,  1992,  but  the  Secretary  may  extend  that  deadline  to 
September  30,  1992. 

STATUS: 

On  October  10,  1991,  an  NPRM  was  published  in  the  Federal 
Register.   Three  hearings  were  held  and  over  160  comments  were 
received.   Comments  were  considered  and  a  Final  Rule  was  issued 
on  July  9,  1992.   Clarification  and  formal  interpretations  were 
published  on  July  28,  1992,  and  August  21,  1992.   Simultaneously, 
RSPA  mounted  a  massive  public  awareness  and  outreach  program. 
The  rule  requires  certain  shippers  and  carriers  to  register  and 
pay  a  $300  fee.   The  statutory  deadline  for  implementing  the 
program  was  met.   Over  26,000  shippers  and   carriers  have 
registered.   The  second  year  cycle  of  registration  began  in  April 
1993,  with  the  mailing  of  renewal  forms.  Registrants  must 
register  and  pay  the  fee  by  July  1,  1993. 

(2)  Permitting  Regulations 

REQUIREMENTS: 

The  law  requires  the  Secretary  to  develop  and  publish  regulations 
for  the  issuance  and  revocation  of  motor  carrier  safety  permits, 
including  application  procedures  and  terms  and  conditions  of 
permits.   All  hazardous  materials  motor  carriers  transporting 
Class  A  or  B  explosives,  liquefied  natural  gas,  hazardous 
materials  designated  as  extremely  toxic  by  inhalation,  or  highway 
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route  controlled  quantity  radioactive  materials  must  be  issued  a 
permit  prior  to  transportation  of  those  hazardous  materials. 

STATUS : 

FHWA  has  prepared  an  NPRN  which  is  expected  to  clear  0MB  before 
the  end  of  June. 

See.  12   Penalties 

REQUIREMENTS : 

The  Hazardous  Materials  Transportation  Uniform  Safety  Act 
(HMTUSA)  provides  for  the  assessment  of  civil  penalties  for 
violations  of  "orders"  issued  by  the  Secretary;  increases  the 
maximum  civil  penalty  that  may  be  assessed  from  $10,000  to 
$25,000  and  establishes  a  minimum  civil  penalty  of  $250;  defines 
"acting  knowingly"  for  purposes  of  assessing  civil  penalties  for 
violations;  and  provides  criminal  penalties  for  knowingly 
violating  49  U.S.C.  1804(f)  or  for  willfully  violating  a 
provision  of  the  Hazardous  Materials  Transportation  Act  (HMTA) , 
or  an  order  or  regulation  issued  under  the  HMTA. 

STATUS : 

RSPA  published  a  Final  Rule  implementing  these  provisions  on 
February  28,  1991. 

Sec.  13   Relationship  to  Other  Laws,  Detemination  of  Preemption 
and  Waiver  of  Preemption  -  Regulations 

REQUIREMENTS: 

The  law  establishes  Federal  preemption  standards  and  provides  for 
administrative  determinations  of  preemption  and  waivers  of 
preemption  by  the  Secretary.   The  law  also  prohibits  States  from 
levying  any  fee  in  connection  with  the  transportation  of 
hazardous  materials  that  is  not  equitable  and  not  used  for 
purposes  related  to  the  transportation  of  hazardous  materials, 
including  enforcement  and  planning,  development,  and  maintenance 
of  a  capability  for  emergency  response. 

STATUS : 

Final  Rules  implementing  these  provisions  were  issued  on  February 
28,  1991,  and  May  13,  1992. 
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8«o.  15   Transportation  of  Cortain  Highly  Radioaotiva  Katariala 

(1)  Railroad  Transportation  Study  (Dadioatad  Train  Study) 

REQUIREMENTS: 

The  law  requires  the  Secretary,  in  consultation  with  the 
Department  of  Energy,  the  Nuclear  Regulatory  Commission, 
potentially  affected  States  and  Indian  tribes,  i^epresentatives  of 
the  railroad  transportation  industry  and  shippers  of  high-level 
radioactive  waste  and  spent  nuclear  fuel,  to  study  the 
comparative  safety  of  using  trains  operated  exclusively  for 
transporting  high-level  waste  and  spent  nuclear  fuel  with  the 
safety  of  other  methods  of  rail  transportation,  and  report  the 
results  to  Congress. 

STATUS:  \ 

Funding  for  this  study  was  not  included  in  the  fiscal  year  (FY) 
1991  Appropriations  Act,  but  was  included  in  the  FY  1992 
Appropriations  Act.   A  study  was  initiated  with   the.  Volpe 
National  Transportation  Systems  Center  (VNTSC)  in  FY  1992.   A 
workshop  was  held  in  Denver  on  September  28-29,  1992,  with  the 
respective  groups  mentioned  in  the  law,  to  discuss  the  issues. 
In  addition,  VNTSC  has  solicited  comments  from  various  groups  to 
supplement  the  information  from  the  workshop.   A  draft  report  has 
been  prepared  and  is  undergoing  internal  review.   It  is  estimated 
that  the  final  report  should  be  submitted  to  Congress  in 
September  1993. 

(2)  Safa  Rail  Transport  of  Cartain  Radioactive  Materials 

REQUIREMENTS: 

The  law  requires  the  Secretary,  taking  into  consideration  the 
findings  of  the  Railroad  Transportation  Study,  to  amend  existing 
regulations,  as  appropriate,  to  provide  for  the  safe 
transportation  by  rail  of  high-level  radioactive  waste  and  spent 
nuclear  fuel  by  various  methods  of  rail  transportation,  including 
dedicated  trains. 

STATUS: 

Action  required  by  this  subsection  is  largely  dependent  upon  the 
findings  of  the  Railroad  Transportation  Study  (Dedicated  Train 
Study)  which  is  currently  ongoing.   Refer  to  the  status  update  on 
the  Dedicated  Train  Study  for  additional  information. 
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(3)   Med*  and  Rout*  Study 

REQUIREMENTS : 


The  law  requires  the  Secretary  to  undertake  a  study  to  determine 
which  factors,  if  any,  should  be  taken  into  consideration  by 
shippers  and  carriers  in  order  to  select  routes  and  modes  which, 
in  combination,  would  enhance  overall  public  safety  related  to 
the  transportation  of  high-level  radioactive  waste  and  spent 
nuclear  fuel. 

STATUS : 

The  VNTSC  awarded  a  study  contract  in  January  1993.   A  draft 
report  is  anticipated  by  November  1993.   The  study  will  benefit 
from  work  being  conducted  under  the  FRA's  Dedicated  Train  Study. 

(4)   Inspect ions  of  Vehicles  Transporting  Highway  Rout* 
Controlled  Quantitias  of  Radioactiv*  Matarials 

REQUIREMENTS : 

The  law  requires  the  Secretary  to  develop  regulations  governing 
the  mandatory  inspection  and  certification  of  motor  vehicles 
prior  to  each  use  of  that  motor  vehicle  to  transport  highway 
route  controlled  quantity  radioactive  materials.   Training 
materials  must  be  developed  and  training  courses  must  be 
conducted . 

STATUS : 

The  radioactive  materials  inspection  requirements  in  Section  15 
will  be  included  in  the  Safety  Permit  NPRM  in  Section  8. 

8*0.  16   8af*ty  lBsp*ctor8  -  Hiring 

REQUIREMENTS : 

The  law  requires  the  Secretary  to  employ  and  maintain  30  more 
inspectors  above  the  number  authorized  for  FY  1990.   Ten  of  the 
inspectors  must  focus  on  radioactive  material  (RAM)  activities, 
including  point  of  origin  inspections  of  high  level  RAM,  and  to 
the  extent  possible,  other  RAM.   Of  the  additional  inspectors 
authorized  for  RAM  inspections,  1  is  allocated  to  RSPA;  not  less 
than  3  are  allocated  to  FRA;  and  not  less  than  3  are  allocated  to 
FHWA.   The  other  20  inspectors  will  be  allocated  among  RSPA,  FHWA 
and  FRA  at  the  Secretary's  discretion. 
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STATUS : 


RSPA  was  assigned  one  safety  inspector  to  focus  on  promoting 
safety  in  the  transportation  of  radioactive  materials,  including 
low  level  materials.   A  RAM  inspector  was  hired,  but  subsequently 
resigned.   RSPA  intends  to  hire  or  assign  another  RAM  safety 
inspector  before  the  end  of  FY  1993. 

rhe  FHWA  was  allocated  3  positions  of  the  10  radioactive  material 
inspector  positions;  FHWA  hired  1  RAM  specialist  and  2  hazardous 
naterials  specialists.   Of  the  20  general  hazardous  materials 
safety  inspectors,  the  FHWA  was  allocated  17  hazardous  materials 
specialists  in  the  field.   All  of  those  positions  were  filled  by 
the  end  of  FY  1991.   With  these  additional  positions,  FHWA  now 
nas  32  hazardous  materials  inspector  positions  in  the  field  and 
headquarters  offices. 

Funding  for  additional  hazardous  materials  inspectors  was  not 
included  in  FRA's  FY  1991  Safety  budget;  however,  to  implement 
this  section  of  HMTUSA,  the  FRA  FY  1992  safety  budget  did  include 
funding  for  6  hazardous  materials  inspector  positions.   FRA's 
PY  1993  safety  budget  was  essentially  the  same  as  FY  1992  levels 
and  did  not  specifically  rec[uest  additional  funding  to  address 
-iMTUSA  requirements.   In  addition  to  the  inspectors  in  the 
hazardous  materials  discipline,  all  4  of  the  other  FRA  inspection 
lisciplines,  i.e.,  motive  power  and  equipment,  track,  operating 
practices  and  signal  and  train  control,  contribute  to  the  safe 
:ransportation  of  all  hazardous  materials,  including  shipments  of 
}oth  high  and  low  level  radioactive  materials.   At  the  end  of 
•"Y  1990,  FRA  had  36  hazardous  materials  (discipline  specific) 
field  inspectors.   Currently,  FRA  has  43  such  inspectors,  for  an 
Increase  of  7  since  FY  1990,  which  is  a  20  percent  increase  over 
='Y  1990  levels.   Additionally,  there  are  8  hazardous  materials 
supervisory  specialists  at  the  regional  level,  and  a  staff  of 
•  hazardous  materials  specialists  at  the  headquarters  level. 

lee.  17  Public  Sector  Planning  and  Training  Orant  Programs 

;i)  Regulations 

REQUIREMENTS : 

?he  law  requires  the  Secretary  to  issue  regulations  to  allow:  (1) 
;tates  to  receive  grants  to  develop,  improve,  and  implement 
imergency  plans  under  the  Emergency  Planning  and  Community  Right- 
'o-Know  Act  of  1986,  and  determine  the  need  for  regiogial 
lazardous  materials  response  teams,  and  (2)  States  and  Indian 
'.ribes  to  receive  grants  for  training  public  sector  employees  to 
-espond  to  accidents  and  incidents  involving  hazardous  materials. 
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STATUS: 

The  Final  Rule  implementing  the  Public  Sector  Training  and 
Planning  Grants  was  published  on  September  17,  1992.   As  of 
May  12,  1992,  RSPA  has  awarded  grants  to  States  for  emergency 
planning  and  training. 

(2)  Public  Sector  Training  Curriculua 

REQUIREMENTS: 

The  law  requires  the  Secretary  to  develop  and  update 
periodically  a  curriculum  necessary  to  train  public  sector 
emergency  response  and  preparedness  teams.   The  Secretary  must 
consult  with  the  regional  response  teams  established  pursuant  to 
the  National  Contingency  Plan,  persons  who  provide  training  for 
responding  to  accidents  and  incidents  involving  transportation  of 
hazardous  materials,  and  representatives  of  persons  who  respond 
to  such  accidents  and  incidents. 

STATUS: 

RSPA  established  a  curriculum  development  workgroup,  composed  of 
representatives  of  the  Federal  Interagency  Coordination  Group,  to 
develop  a  national  curriculum  which  will  be  articulated  in ,two 
ways:  first,  as  training  guidelines  to  measure  the  adequacy  of 
courses,  and  second,  as  the  more  traditional  model  curriculum 
with  required  hours  and  courses.   RSPA  and  the  Federal  Emergency 
Management  Agency  (FEMA)  have  begun  drafting  the  curriculum  with 
the  assistance  of  the  workgroup.   The  national  curriculum,  acting 
as  a  measuring  stick  for  grant  applications,  will  help  responders 
obtain  training  to  assist  them  in  meeting  Occupational  Safety  and 
Health  Administration  and  Environmental  Protection  Agency 
regulations  and  National  Fire  Protection  Association  guidelines. 
The  workgroup  will  also  identify  existing  sources  which  provide 
information  on  available  courses;  support  FEMA  In  its  effort  to 
establish  dissemination  procedures  (which  are  required  by 
HMTUSA) ,  and  establish  mechanisms  and  timing  for  agency  review  to 
minimize  duplication  of  effort.   The  national  cxirriculum  draft 
guidelines  were  published  on  April  1,  1993,  and  are  now  in 
review. 

(3)  MlBiaiBatioa  off  DtvlieatioB  of  Vederal  Bffert  -  Bcview 

REQUIREMENTS: 

The  Secretary  and  the  heads  of  other  Federal  departments, 
agencies  and  instrumentalities  are  required  to  review 
periodically  all  emergency  response  and  preparedness  training 
programs  of  those  agencies  for  the  purpose  of  minimising 
duplication  of  effort  and  expense  in  carrying  out  such  training 
programs  and  take  such  actions,  including  coordination  of 


245 


training  programs,  as  may  be  necessary  to  minimize  such 
duplication  of  effort  and  expense. 

STATUS : 

The  requirement  is  being  performed  by  the  Federal  Interagency 
Coordination  Group,  consisting  of  the  Department  of 
Transportation  (DOT) ,  Federal  Emergency  Management  Agency, 
Environmental  Protection  Agency,  Occupational  Safety  and  Health 
Administration,  Department  of  Energy,  and  the  National  Institute 
of  Environmental  Health  Sciences.   It  is  an  ongoing  effort. 

Sec.  18   Hasmat  Employee  Training  Grant  Program 

REQUIREMENTS : 

HMTUSA  authorizes  the  National  Institute  of  Environmental  Health 
Sciences  (NIEHS)  to  make  grants  to  nonprofit  organizations 
involved  in  training  private  sector  hazmat  employees. 

STATUS : 

The  FY  1993  DOT  Appropriations  Act  limited  funding  for  the  grant 
program,  including  the  NIEHS  grants,  to  $11  million,  and  provided 
that  funding  shall  be  available  only  through  the  Secretary  of 
Transportation.   In  addition,  this  program  duplicates  the  effort 
required  under  Section  106  of  the  Hazardous  Materials 
Transportation  Act,  which  requires  private  sector  employers  to 
train  hazardous  materials  employees. 

Sec.  19  Railroad  Tank  Cars  -  Regulations 

REQUIREMENTS: 

The  law  prohibits  the  use  of  railroad  tank  cars  for  the 
transportation  in  commerce  of  hazardous  materials  unless  the  air 
brake  equipment  support  attachments  comply  with  the  standards  for 
attachments  set  forth  in  Title  49  CFR,  Parts  179.100-16  and 
179.200-19,  in  effect  on  the  date  of  enactment.   This  prohibition 
took  effect  in  two  phases:  the  first  was  the  date  of  enactment 
(November  16,  1990)  for  Class  A  and  B  explosives  and  materials 
designated  as  poisonous  by  inhalation,  and  the  second  was  July  1, 
1991,  for  any  hazardous  materials. 

STATUS : 

On  October  8,  1991,  FRA  issued  a  Final  Rule  effective  on 
October  8,  1991,  prohibiting  the  transportation  in  commerce  of 
all  hazardous  materials  in  "tank  cars  with  air  brake  support 
attachments  that  did  not  comply  with  the  standards  set  forth  in 
Title  49  CFR,  Parts  179.100-16  and  179.200-19,  that  were  in 
effect  as  of  November  16,  1990. 
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8«e.  20   Application  of  F«d«ral,  8tat«  i  Local  Law  to  radaral 
Contractors  -  Ragulations 

REQUIREMENTS: 

HMTUSA  makes  Federal  contractors  transporting  hazardous  materials 
or  manufacturing,  fabricating,  marking,  reconditioning^  repairing 
or  testing  a  package  or  container  for  use  in  the  transportation 
of  hazardous  materials  subject  to  all  applicable  Federal,  State, 
local,  and  Indian  tribal  regulations,  except  where  preempted  by 
the  HMTA  or  other  Federal  law,  in  the  same  manner  and  to  the  same 
extent  as  any  person  engaged  in  such  activities. 

STATUS : 

On  February  28,  1991,  a  Final  Rule  was  published  making  Federal 
contractors  subject  to  all  applicable  Federal,  State,  local,  and 
Indian  tribal  regulations,  except  where  preempted,  in  the  same 
manner  and  extent  as  any  person  engaged  in  such  activities. 

Sec.  21  Railroad  Tank  Car  Study 

REQUIREMENTS : 

The  law  requires  the  Secretary  to  enter  into  a  contract  with  an 
appropriate  disinterested  body  for  a  study  of  (1)  the  railroad 
tank  car  design  process,  including  specifications  development, 
design  approval,  repair  process  approval,  repair  accountability, 
and  the  process  by  which  designs  and  repairs  are  presented, 
weighed,  and  evaluated,  and  (2)  railroad  tank  car  design 
criteria,  including  whether  head  shields  should  be  installed  on 
all  tank  cars  which  carry  hazardous  materials.   The  Secretary  is 
to  report  the  results  of  the  study  to  Congress. 

STATUS : 

Funding  for  this  study  was  not  included  in  the  FY  1991 
Appropriations  Act,  but  was  included  in  the  FY  1992 
Appropriations  Act.   A  study  was  initiated  with  the 
Transportation  Research  Board  (TRB)  of  the  National  Academy  of 
Sciences  in  FY  1992^  A  TRB  committee  has  been  formed  and  has 
held  two  meetings  on  the  issues.   The  report  to  Congress  is 
expected  to  be  completed  in  September  1994 . 

Sec.  22   Uniformity  of  State  Motor  Carrier  Registration  and 
Permitting  Forms  and  Procedures  -  Report 

REQUIREMENTS : 

The  law  requires  the  Secretary  to  establish  a  working  group  to 
develop  uniform  forms  and  procedures  for  States  to  use  in 
registering  and  permitting  entities  which  transport  hazardous 
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materials  over  highways.   The  group  will  report  to  Congress 
within  three  years  of  enactment  on  its  findings  and 
recommendations  on  nationwide  uniformity  of  hazardous  materials 
transportation  over  highways.   HMTUSA  also  requires  the  Secretary 
to  issue  regulations,  implementing  those  recommendations  with 
which  he  agrees,  that  are  contained  in  the  report. 

STATUS : 

The  FHWA  established  a  working  group  to  provide  uniform  forms  and 
procedures  for  States'  use  in  registering  and  permitting 
hazardous  materials  highway  mode  shippers  and  carriers  and  to 
make  recommendations  regarding  base  state  registration/ fee 
collection  in  a  Final  Report  to  the  Secretary,  to  the  Senate 
Commerce  Committee,  and  to  the  House  Public  Works  Committee.   The 
Working  Group  (Alliance  for  Uniform  Hazardous  Material 
Procedures)  will  meet  May  23  -  25,  1993,  in  St.  Louis,  Missouri 
to  finalize  recommendations  to  FHWA.   The  recommendations  will 
include  a  model  Base  State  Hazardous  Materials  Registration  and 
Permitting  System.   The  form  and  complete  Base  State  program  will 
be  tested  in  a  four-State  (West  Virginia,  Ohio,  Nevada,  and 
California)  pilot  program  beginning  in  July  1993.   The  deadline 
for  the  final  report  to  Congress  is  November  16,  1993. 

See.  23     Financial  Responsibility  -  Regulation 

REQUIREMENTS : 

The  law  establishes  a  $5,000,000  minimum  level  of  financial 
responsibility  for  hazardous  materials  carriers.   The  law  allows 
the  Secretary,  by  regulation,  to  reduce  the  $5,000,000  for  any 
class  of  vehicles  or  operations  for  the  3  1/2  year  period 
beginning  on  the  effective  date  of  the  regulations  or  any  part  of 
such  period  if  the  Secretary  finds  that  such  reduction  will  not 
adversely  affect  public  safety  and  will  prevent  a  serious 
disruption  in  transportation  service. 

STATUS : 

The  Department  will  prepare  a  regulation,  if  warranted. 

Sec.  24   Federally  Leased  Commercial  Motor  Vehicles  -  Guidelines 

REQUIREMENTS : 

The  law  amends  the  Motor  Carrier  Safety  Act  of  1984  to  allow  any 
State  which  receives  Motor  Carrier  Safety  Assistance  Program 
funds  to  apply  any  regulations  pertaining  to  commercial  motor 
vehicles  (CMV)  safety  to  federally  leased  CMV's. 
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STATUS: 

Although  the  language  in  Section  24  is  permissive,  the  FHWA  will 
notify  the  States  about  the  amended  law  so  that  they  nay  address 
this  in  their  upcoming  legislative  sessions. 

Sec.  25   laprovements  to  Hasardous  Materials  Identification 
Systems 

(1)  Regulations 

REQUIREMENTS : 

HMTUSA  requires  the  Secretary  to  conduct  regulatory  proceedings 
to  determine  methods:  (1)  of  improving  the  current  system  of 
placarding  vehicles  transporting  hazardous  materials,  and  (2)  for 
establishing  a  central  reporting  system  and  computerized 
telecommunications  data  center  that  is  capable  of  receiving, 
storing,  and  retrieving  data  concerning  all  daily  shipments  of 
hazardous  materials;  to  identify  hazardous  materials  being 
transported  by  any  mode  of  transportation,  and  provide 
information  to  facilitate  responses  to  accidents  and  incidents 
involving  hazardous  materials. 

STATUS : 

RSPA  issued  an  ANPRM  (HM-206)  on  June  9,  1992,  that  addressed 
both  placarding  and  a  central  reporting  system  and  data  center. 
RSPA  received  more  than  200  comments.   These  rulemakings  have 
been  delayed  pending  completion  of  a  study  by  the  National 
Academy  of  Sciences  (NAS)  which  is  required  by  Section  25(b)  of 
the  HMTUSA. 

(2)  Central  Reporting  System  and  Computerised  Telecommunication 
Data  Center  study  -  NAS 

REQUIREMENTS : 

HMTUSA  requires  the  Secretary  to  enter  into  appropriate 
arrangements  with  the  NAS  to  conduct  a  study  of  the  feasibility 
and  necessity  of  establishing  and  operating  a  central  reporting 
system  and  computerized  telecommunications  data  center  that  is 
capable  of  receiving,  storing,  and  retrieving  data  concerning  all 
daily  shipments  of  hazardous  materials;  that  can  identify 
hazardous  materials  being  transported  by  any  mode  of 
transportation,  and  that  can  provide  information  to  facilitate 
responses  to  accidents  and  incidents  involving  the  transportation 
of  hazardous  materials. 
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STATUS : 

RSPA  contracted  with  the  NAS  to  conduct  the  study.   The  k'eport 
was  completed  and  sent  to  Congress  and  the  Secretary  of 
Transpc?-tation  on  April  29,  1993. 

(3)  Review  of  MAS  Study  and  Report  to  Congress 

REQUIREMENTS : 

The  law  requires  the  Secretary  to  review  the  report  of  the  NAS 
and  the  results  of  rulemaking,  prepare  and  submit  to  Congress  a 
report  summarizing  the  report  and  the  results  of  rulemaking, 
together  with  the  Secretary's  recommendations  concerning  the 
establishment  and  operation  of  a  central  reporting  system  and 
computerized  telecommunications  center  and  the  Secretary's 
recommendations  concerning  implementation  of  the  recommendations 
contained  in  the  NAS  study. 

STATUS : 

RSPA  will  review  the  comments  to  the  rulemaking  docket  (HM-206) , 
as  well  as  the  NAS  study,  and  prepare  and  submit  to  Congress  a 
report  with  the  Secretary's  recommendations. 

See.  26   Continually  Monitored  Telephone  Systems  -  Reqpilations 

REQUIREMENTS : 

The  Secretary  is  required  to  initiate  a  rulemaking  proceeding  on 
the  feasibility,  necessity,  and  safety  benefits  of  requiring 
carriers  involved  in  the  hazardous  materials  transportation 
industry  to  establish  continually  monitored  telephone  systems 
equipped  to  provide  emergency  response  information  and  assistance 
with  respect  to  accidents  and  incidents  involving  hazardous 
materials. 

STATUS : 

RSPA  included  this  issue  in  the  ANPRM  published  on  June  9,    1992. 

Sec.  27   Shipper  Responsibility  Report  -  Report  to  Congress 

REQUIREMENTS : 

rhe  law  requires  the  Secretary  to  submit  a  report  to  Congress  on 
the  safety  benefits  of  a  law  requiring  a  shipper  to  share 
liability  for  costs,  damages,  and  fees  assessed  against  the  motor 
carrier  for  bulk  hazardous  taaterials  incidents,  if  the  shipper 
las  used  a  carrier  with  an  unsatisfactory  or  conditional  safety 
rating. 
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STATUS: 

The  FHWA  submitted  the  report  to  Congress  on  November  5,  1991. 
The  report  concluded  that  although  a  shipper  responsibility  law 
might  marginally  increase  pressure  on  carriers  to  operate  safely, 
it  is  unlikely  that  the  improvement  would  be  significant.   The 
financial  responsibility  regulations  currently  in  effect 
adequately  protect  the  traveling  public  from  the  risk  of 
uncollectible  judgments.   The  Department  believes  that  the  Motor 
Carrier  Safety  Act  and  HMTA  will  accomplish  as  much  as,  if  not 
more  than,  a  shipper  responsibility  law.   The  DOT  has,  therefore, 
concluded  that  the  proposed  shipper  responsibility  law  is 
unnecessary. 

8eo.  2 a   State  Part ioipat ion  in  Investigations  and 
Surveillanee 

REQUIREMENTS : 

The  law  amended  Section  206  of  the  Federal  Railroad  Safety  Act  of 
1970  (FRSA)  to  permit  state  inspection  and  surveillance  under  any 
Federal  regulation  "related  to  railroad  safety."  The  express 
intent  of  this  amendment  was  to  make  the  hazardous  materials 
regulations  issued  under  the  HMTA  one  of  the  Federal  railroad 
safety  regulations  covered  by  FRA's  state  participation  program. 

STATUS: 

On  June  24,  1992,  the  FRA  published  a  Final  Rule,  effective  on 
July  24,  1992,  revising  the  regulations  in  Title  49,  CFR, 
Part  212,  concerning  State  participation  in  railroad  safety 
inspections  and  investigations  with  respect  to  the  transportation 
of  hazardous  materials. 

See.  29   Retention  of  Markings  and  Placards 

REQUIREMENTS : 

The  law  requires  the  Secretary  of  Labor  to  issue  regulations  to 
require  any  employer  who  receives  a  package  or  vehicle  containing 
hazardous  materials  to  retain  markings,  placards,  labels,  and 
other  information  required  by  the  Hazardous  i:aterials  Regulations 
until  the  hazardous  materials  have  been  removed  from  the  package, 
container,  or  transport  vehicle. 

STATUS: 

RSPA  is  requesting  the  Department  of  Labor  to  make  a  direct  reply 
on  the  status  of  their  rulemaking  on  the  retention  of  markings 
and  placards. 
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BEFORE  THE 

HOUSE  PUBLIC  WORKS  AND  TRANSPORTATION  SUBCOMMITTEE 

ON  SURFACE  TRANSPORTATION 

JUNE  8,  1993 


Good  morning  Mr.  Chairman,  I  am  Robert  Messemer  of  Rhone-Poulenc,  Inc. 
and  I  am  representing  the  Chemical  Manufacturers  Association  (CMA). 
CMA  appreciates  the  opportunity  to  present  the  chemical  Industry's 
view  on  reauthorization  of  the  Hazardous  Materials  Transportation  Act 
(HMTA). 

CMA  is  a  nonprofit  trade  association  whose  member  companies  represent 
more  than  90  percent  of  the  productive  capacity  of  basic  industrial 
chemicals  in  the  United  States.    The  U.S.  chemical  industry  employs 
more  than  1  million  people  and  had  a  positive  trade  balance  of  $16.3 
billion  in  1992.   As  major  shippers  of  hazardous  materials,  CMA  member 
companies  are  strongly  committed  to  efforts  to  enhance  the  safe  and 
efficient  transportation  of  chemicals. 

OVERVIEW  OF  CMA'S  POSITION 

The  Hazardous  Materials  Transportation  Uniform  Safety  Act  of  1990 
(HMTUSA),  which  reauthorized  the  HMTA,  established  an  excellent 
framework  for  strengthening  the  existing  regulations.   The  law 
requires  a  consistent  foundation  for  employee  training,  sets  the  stage 
for  improvements  to  the  hazardous  materials  identification  system,  and 
helps  establish  a  system  for  collection  and  disbursement  of  funds  for 
emergency  response  training.   The  law  also  establishes  a  structure  for 
how  states  may  designate  highway  routes  and  a  mechanism  for  increasing 
consistency  in  state  registration  and  permitting  programs.   CMA 
supports  all  of  those  provisions  of  HMTUSA. 

While  the  Department  of  Transportation  (DOT)  has  completed  many  of  the 
actions  mandated  by  law,  a  number  are  still  in  development.   Even  with 
the  finished  actions,  it  is  too  early  to  determine  their 
effectiveness.   Before  Congress  makes  any  revisions  to  the  HMTA,  CMA 
believes  more  time  is  needed  to  allow  for  complete  implementation  of 
HMTUSA  and  evaluation  of  its  efficacy.   Therefore,  we  support  Chairman 
Nick  Rahall's  bill,  HR  2178,  which  is  a  "clean"  reauthorization  of 
HMTA. 

STATUS  OF  MANDATED  ACTIONS 

DOT  has  completed  several  of  the  rulemakings  and  other  actions 
mandated  by  HMTUSA,  while  others  are  in  various  stages  of 
development.   What  follows  is  a  review  and  evaluation  of  activity  to 
date. 


252 


NATIONAL  ACADEMY  OF  SCIENCES  STUDY 

The  HMTUSA  required  DOT  to  contract  with  the  National  Acadeny  of 
Sciences  (NAS)  to  prepare  a  study  on  the  "feasibility  and  necessity 
of... a  central  reporting  system  and  computerized  telecommunications 
data  center"  for  tracking  all  hazardous  materials  shipments. 

The  NAS  committee  charged  with  performing  the  study  recently  completed 
and  released  its  report  entitled  "Hazardous  Materials  Shipment 
Information  For  Emergency  Response."  The  committee  reached  several 
important  conclusions. 

Although  CMA  does  question  so»e  specific  statements  made  in  the  study, 
we  do  concur  with  the  finding  that  a  central  reporting  system  for  all 
hazardous  materials  shipments  "would  be  unlikely  to  function  as 
intended  or  to  produce  benefits  sufficient  to  justify  its  costs."   We 
also  agree  that  DOT,  which  commissioned  the  NAS  study  under  an  HMTUSA 
mandate,  "should  not  attempt  to  implement"  such  a  system. 

Additionally,  CMA  agrees  with  the  NAS  committee  that  the  current 
system  for  communicating  emergency  response  information  is  successful, 
but  improvements  can  be  made.   As  the  study  notes,  more  aggressive 
enforcement,  better  training  of  responders ,  and  some  regulatory 
changes  "might  significantly  reduce"  any  existing  problems.   CMA 
supports  that  position. 

The  NAS  study  also  recommends  some  pilot  testing  of  automated 
information  systems.   CMA  notes  that  technology  is  evolving  and 
several  tracking  and  incident  systems  are  in  use  today.   The  suggested 
pilot  programs  could  prove  useful,  but  the  continuing  evolution  of 
technology  and  the  free  market  should  also  help  determine  the 
feasibility  of  various  systems.   It  is  important  to  keep  In  mind,  as 
the  study  states,  that  "technology  probably  is  not  the  key  to  solving 
any  of  the  problems,  although  it  may  play  a  complementary  role." 

IMPROVEMENTS  TO  THE  HAZARDOUS  MATERIALS  IDENTIFICATION  SYSTEM 

In  addition  to  the  NAS  study,  HMTUSA  required  DOT  to  complete  a 
complementary  rulemaking  on  Improvements  to  the  hazardous  materials 
identification  system.   This  rulemaking  (Docket  HM-206)  presents  an 
excellent  opportunity  to  make  some  useful  regulatory  changes.  DOT  has 
not  yet  finalized  the  rule  initiated  under  the  mandate. 

CMA  has  offered  DOT  several  suggestions  for  improving  the  placarding 
system.   We  support  both  efforts  to  enhance  the  information  available 
to  responders  as  well  as  active  enforcement  of  the  regulations. 

CMA  looks  forward  to  completion  of  this  important  rulemaking  since  the 
National  Academy  of  Sciences  study  is  now  finished. 

TRAINING 

CMA  supports  the  training  regulation  promulgated  by  DOT.   This  rule 
requires  employers  to  furnish  and  document  employee  training, 
depending  on  the  employee's  involvement  in  hazardous  materials 
transportation,  by  October  1,  1993.   Our  members  have  always 
considered  employee  training  of  paramount  importance.   To  help 
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companies  train  employees,  CHA  has  developed  training  programs  which 
are  available  to  both  members  and  nonmembers.   DOT's  regulation  sets 
up  up   a  consistent  structure  by  which  to  establish  necessary  hazardous 
materials  training  programs. 

EMERGENCY  RESPONSE  TRAINING 

Another  significant  DOT  rulemaking  established  procedures  for  states 
to  obtain  grants  from  the  federal  government  for  training  emergency 
responders.   Trained  emergency  responders  are  a  key  element  in 
hazardous  materials  safety,  and  CMA  applauds  efforts  to  Increase  their 
knowledge. 

Government  actions  complement  Industry  activities.   For  example,  CMA 
actively  assists  emergency  responders  through  our  training  programs 
and  the  Lending  Library,  which  loans  audiovisual  materials  to 
responders  at  no  charge.   These  programs  have  reached  nearly         ' 
three-quarters  of  a  million  responders  since  1985.   As  we  will  detail 
below,  an  interindustry  initiative  called  TRANSCAER®  also  promotes 
training  of  responders. 

FEDERAL  ROUTING  STANDARDS 

HMTUSA  requires  DOT  to  establish  routing  standards  for  states  to 
follow  when  designating  highway  routes  for  hazardous  materials 
transportation.   CMA  supports  the  intent  of  this  provision  because  it 
encourages  consistency  and  order  in  how  states  and  localities  make 
routing  decisions  and  gives  affected  parties  ample  opportunity  to 
participate  in  maintaining  a  safe  and  efficient  routing  system  for 
hazardous  materials.   Participation  by  all  knowledgeable  parties  in 
the  process  should  result  in  the  best  decisions  on  routing,  thereby 
enhancing  safety. 

UNIFORMITY  IN  STATE  REGISTRATION  AND  PERMITTING 

Under  this  provision,  DOT  contracted  with  the  National  Governors' 
Association  and  National  Conference  of  State  Legislatures  to  study  and 
make  recommendations  on  how  states  can  establish  uniform  forms  and 
procedures  for  registering  and  permitting  shippers  and  carriers 
Involved  in  the  transportation  of  hazardous  materials.   DOT  is 
required  to  implement  the  recommendations.   The  study  is  on  schedule 
with  a  pilot  program  to  be  conducted  over  the  next  two  years.   CMA  and 
individual  member  companies  have  worked  closely  with  state  government 
representatives  to  develop  mutually  beneficial  recommendations. 

REGISTRATION 

The  registration  program  is  in  place  and  about  to  enter  its  second 
year.   CMA  supported  the  regulation  and  believes  that  DOT  established 
a  fair  and  workable  system.   The  registration  program  will  provide 
needed  funding  for  emergency  response  training  and  help  give  the  DOT 
and  the  public  a  better  idea  of  the  universe  of  those  Involved  in 
hazardous  materials  transportation.   We  continue  to  assist  DOT  in 
communicating  the  requirements  of  the  rule  to  covered  businesses. 

We  do,  however,  have  one  concern  with  the  registration  program.   DOT 
has  Interpreted  HMTUSA  to  require  registration  of  domestic  and  foreign 
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shippers  and  transporters.   CMA  believes  the  law  gives  DOT  some 
discretion  In  this  area.   Careful  consideration  should  be  given  to  the 
possible  international  trade  impacts  if  foreign  entities  are  required 
to  register.   Imposition  of  a  fee  could  result  in  retaliatory  action 
against  U.S.  firms  operating  overseas.   CMA  has  urged  DOT  to  consult 
with  the  U.S.  Departments  of  State  and  Commerce,  along  with  foreign 
countries,  to  assess  the  implications  of  the  rule.   While  an  amendment 
may  not  be  necessary,  CMA  urges  Congress  to  clarify  its  intent  for 
this  provision  of  the  HMTUSA. 

INDUSTRY  INITIATIVES 

Appropriate  regulations  can  promote  safe  and  efficient  hazardous 
materials  transportation,  but  Independent  and  voluntary  industry 
activities  are  also  essential  to  achieve  those  goals.   CMA  is  involved 
in  many  such  initiatives. 

For  example,  CMA  members  are  committed  to  Responsible  Care9,  a 
voluntary  industry  initiative  designed  to  continuously  improve 
performance  in  health,  safety  and  environmental  quality.   The  safe 
transportation  of  chemicals  is  a  significant  component  of  the 
Responsible  Care®  initiative.   Under  the  Responsible  Care® 
Distribution  Code,  members  are  making  great  strides  in  areas  of 
distribution  activities  such  as  risk  management,  compliance  review  and 
training,  carrier  safety,  handling  and  storage  and  emergency 
preparedness . 

CMA  Is  also  committed  to  assisting  emergency  responders  through 
CHEMTREC®  --  the  Chemical  Transportation  Emergency  Center.   For  over 
20  years,  CHEMTREC®  has  provided  a  24-hour  toll  free  telephone 
service  which  allows  responders  at  the  scene  of  an  incident  to  obtain 
timely  information  and  technical  guidance  for  mitigating  both 
hazardous  and  non-hazardous  materials  releases.   CHEMTREC®  can  also 
establish  a  communications  link  between  the  scene  and  shippers  of  the 
materials  Involved. 

Over  the  past  several  years,  CMA  has  continually  upgraded  CHEMTREC®. 
CHEMTREC®  now  maintains  a  database  of  more  than  one  million  material 
safety  data  sheets  (MSDS's)  in  a  state-of-the  art  optical  storage  and 
retrieval  system.  The  system  allows  faxing  of  MSDS's,  which  contain 
key  health,  safety  and  emergency  response  information  about  specific 
chemicals,  directly  to  emergency  responders. 

CHEMTREC®  can  also  make  telephone  connections  between  responders  and 
representatives  of  more  than  12,000  chemical  manufacturers  and 
shippers  and  many  major  carriers. 

Many  third  parties  handle  chemicals  In  the  distribution  chain.   In  the 
spirit  of  Responsible  Care®,  CMA  has  worked  with  allied  Industries 
to  promote  safety.   Recent  examples  are  the  Interindustry  Rail  Safety 
Task  Force  (consisting  of  CMA,  the  Association  of  American  Railroads, 
and  the  Railway  Progress  Institute)  and  the  Interindustry  Bulk 
Chemical  Highway  Safety  Task  Force  (consisting  of  CMA  and  National 
Tank  Truck  Carriers,  Inc.).   Both  partnerships  have  resulted  in 
development  and  implementation  of  recommended  practices  to  enhance 
safety. 
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Another  important  initiative  is  TRANSCAER*  --  Transportation 
Community  Awareness  and  Emergency  Response.   Under  TRANSCAER®, 
industry  is  working  with  citizens  to  develop  mutual  understanding 
about  the  hazardous  materials  moving  through  their  communities  and 
providing  guidance  and  training  to  emergency  responders.   TRANSCAER® 
sponsors  Include  CMA,  the  Association  of  American  Railroads,  National 
Association  of  Chemical  Distributors,  National  Tank  Truck  Carriers, 
Inc.  ,  American  Petroleum  Institute,  Hazardous  Materials  Advisory 
Council,  American  Trucking  Associations,  Inc.  and  The  Chlorine 
Institute. 

CMA  continually  looks  for  opportunities  to  work  with  related  industry 
groups  to  promote  mutual  efforts  on  safety. 

CONCLUSION 

HMTA,  as  recently  amended  by  HMTUSA,  is  an  excellent  law  which 
addresses  the  key  areas  affecting  the  safe  transportation  of  hazardous 
materials.   DOT  has  implemented  some  provisions,  but  several  are  still 
in  development.   CMA  believes  these  activities  should  be  allowed  to 
progress  while  all  involved  continually  monitor  their  effectiveness. 
We  recommend  that  Congress  treat  HMTA  as  a  "work  in  progress"  and 
reauthorize  the  legislation  without  revision. 

The  regulations  developed  under  HMTUSA  will  help  enhance  hazardous 
materials  transportation  safety,  but  voluntary  industry  activities  are 
also  a  key  to  success.   CMA  proactively  develops  and  participates  in 
such  initiatives.   These  include  Responsible  Care®,  TRANSCAER®, 
CHEMTREC®  and  interindustry  initiatives  with  our  carrier  partners. 
These  initiatives,  coupled  with  well  thought-out  regulation  and 
aggressive  enforcement,  will  foster  a  safe  and  efficient  hazardous 
materials  transportation  system. 
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Testimony  of 

JOHN  F.  MULHOLLAND 

before  the 

HOUSE  COMMITTEE  ON  PUBLIC  WORKS  AND  TRANSPORTATION 

SUBCOMMITTEE  ON  SURFACE  TRANSPORTATION 

June  8,  1993 

Good  Morning.  My  name  Is  John  Mulholland.  I  am  President  of  Source  Data  Network, 
the  company  which  developed  the  Computerized  Teieconmunlcatlon  Central  Reporting  and 
Data  System  (the  "System"). 

Mr.  Chairman,  I  very  much  appreciate  this  opportunity  to  appear  before  you  and  Members 
of  this  committee.  In  doing  so,  I  express  my  support  of  the  reauthorization  of  the  Hazar- 
dous Materials  Transportation  Act,  and  urge  that  specific  language  be  Included  to  mandate 
the  Implementation  of  the  System.  Others  may  testify  to  the  fact  that  no  such  system 
presently  exists  in  a  satisfactory  or  operational  form,  and  may  quote  from  the  recently 
released  Special  Report  239  of  the  National  Academy  of  Sciences  Transportation  Research 
Board  to  support  this  position.  Mr.  Chairman,  I  am  here  to  tell  you  that  this  is  definitely 
not  the  case. 

Special  Report  239  gives  the  history  of  a  failed.  Ineffective  and  inappropriate  system  that 
was  condemned  back  in  1983  when  Special  Report  197  was  released.  The  two  and  one 
half  year  study  which  resulted  in  SR  197  made  eight  serious  recommendations,  (copy  at- 
tached) which  were  similar  to  those  made  In  SR  239.  On  page  24,  Vol.1  of  SR  197,  the 
first  three  paragraphs  under  "Emergency  Information"  contain  the  first  clues  that  the 
Chemtrec  system  was  Inadequate.  The  report  referred  to  the  fact  that  emergency  response 
guidebooks  are  only  published  at  three  year  Intervals,  with  300  to  500  new  chemical  com- 
pounds coming  into  use  ever/  year.  This  three  year  delay  of  publication  means  that  as 
many  as  1500  chemical  unknowns  may  be  In  the  transportation  system,  the  contents  of 
which  remain  unknown  to  those  first  responders  who  need  to  know  instantly  what  the 
hazardous  cargo  is.  Only  a  computerized  telecommunication  system,  containing  current 
reticle  data,  can  make  this  Information  immediately  available  at  the  incident  site.  The 
placard  system  has  many  problems  (as  noted  In  SR  197  and  SR  239)  and  results  in  un- 
certainty In  the  minds  of  first  responders  as  to  the  reliability  of  the  placard  system. 

Page  25  of  SR  197  under  RECOMMENDATION  4  (first  paragraph)  calls  for  the  technology 
that  we  devised  when  we  developed  the  first  Computerized  Telecommunication  Central 
Reporting  System  and  Data  Center  back  in  1983.  Page  64  Vol.2  of  SR  197  (the  second 
paragraph)  reveals,  in  simple  terms  and  technology,  what  my  collea^es  and  I  have  ac- 
complished In  more  sophisticated  technology,  and  is  reflected  In  H.R.  2584. 

Source  Data  Network,  utilizing  the  finest  brains  In  the  computer  telecommunication  In- 
dustry, including  Dr.  Paul  FIngerman  of  the  Boeing  Company,  and  Dr.  Milt  Zohn  of  the 
Martin  Marietta  Company,  became  the  creator  of  the  System  back  in  1 983.  This  system  was 
the  primary  subject  of  SR  239,  yet  for  reasons  unknown  to  us,  SDN  was  not  asked  to 
appear  before  the  TRB.  Only  when  communication  was  Initiated  by  us  with  the  staff  of 
the  TRB,  (letter  attached)  was  an  invitation  to  appear  extended.  Why  no  mention  of  my 
testimony  or  the  SDN  System  was  made  In  the  report  Is  a  matter  of  no  small  conjecture 
on  our  part. 
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Public  Law  93-633,  Section  102  states  that  the  purpose  of  the  Transportation  Act  of  ISTU 
Is  "to  protect  the  Nation  adequately  against  the  risks  to  life  and  property  which  are  In- 
herent In  the  transportation  of  hazardous  materials  In  commerce."  Section  109  (d)(2) 
states  that  "The  Secretary  shall — establish  and  maintain  a  central  reporting  system  and 
data  center  so  as  to  be  able  to  prcvlde  the  law  enforcement  and  fire  fighting  personnel 
of  communities,  and  other  Interested  persons  and  government  officers,  with  technical  and 
other  Information  and  advice  for  meeting  emergencies,  connected  with  the  transportation 
of  hazardous  materials;". 

In  essence,  SR  239  does  not  dispute  the  need  for  modem  technology,  but  section  H  of 
the  report  explores  the  possibility  of  the  chemical  industry  and  its  surrogates  d^^eloping 
a  system  which,  like  the  present  ineffective  one,  would  be  completely  under  Its  control, 
and  spend  not  its  own  money,  but  hundreds  of  millions  of  tax  dollars  in  R  6  D.  This 
would  allow  them  to  continue  to  control  oversight  over  their  own  industry  as  they  have 
done  since  March  13,  1980  when  RSPA,  under  the  direction  of  DOT,  signed  the  STATEMENT 
OF  FORMAL  RECOGNITION  AND  ATTENDANT  UNDERSTANDINGS  with  the  Chemical 
Manufecturers  Association  Inc. 

This  document  has  permitted  thirteen  years  of  self-supervision  over  Its  own  ineffective 
system,  continued  use  of  which  was  protested  by  the  International  Association  of  Fire 
Fighters.  This  total,  self-serving  control  by  the  chemical  industry  has  stifled  support  for 
an  advanced  computerized  telecommunication  technology,  rendered  useless  the  sophisticated 
computerized  data  bases  of  the  National  Response  Center  (NRC)  and  emasculated  the  au- 
thority and  emergency  response  capabll  Ities  of  the  Federal  Emergency  Management  Agency 
(FEMA). 

In  Its  recommendations,  SR  239  all  but  Ignores  the  availability  of  a  state-of-the-art  Sys- 
tem which  already  exists.  Specifically,  the  report  suggests  that  $300  Million  should  be 
made  availalDle  to  fund  a  two  year  study  to  develop  a  system  which  would  do  what  the 
Source  Data  Network  System  was  ready  to  do  ten  years  ago.  When  life  and  property  are 
still  unprotected  and  the  lives  of  fire  fighters  and  other  emergency  response  personnel 
are  In  constant  jeopardy — as  those  brave  men  In  Kansas  City  who  lost  their  lives  In  1988 
because  of  10  years  of  inaction — further  delay  in  adopting  an  effective  reporting  system 
is  simply  not  acceptal>le. 

The  Source  Data  Network  System  was  developed  In  the  private  sector  with  private  funds, 
therefore  making  unnecessary  the  need  for  federal  dollars,  as  suggested  In  SR  239,  to  re- 
Irvent  what  has  already  t>een  accomplished  and  proven. 

SDN  system  will  function  with  Industry  user  fees  on  a  "per  manifest"  basis  and,  therefore, 
doesn't  require  Federal  funds  to  operate.  Adoption  of  tNs  system  will  result  In  the  sav- 
ings of  $12.2  billion  annually  to  the  industry.  Additionally,  ft  Is  setup  to  prcvlde  a  trust 
fund  through  which  millions  of  dollars  will  flow  to  39,000  communftles  to  train,  equip  and 
purchase  the  appropriate  telecommunication  equipment,  and  to  provide  funding  to  gc^/er- 
nors  of  states  In  order  to  comply  with  the  requirements  of  SARA  Title  III,  which  is  cur- 
rently unfunded.  With  the  Implementation  of  the  System,  the  National  Response  Center, 
becomes  a  viable  organization  as  was  Intended  by  CERCLA  by  being  able  to  interface 
FEMA,  the  Army  Corps  of  Engineers  and  other  federal  authorfties  with  state,  county  and 
local  response  facilities  as  well  as  Military  Commands  in  the  case  of  catastrophic  natural 
disasters  such  as  Hurricane  Andrew.  SDN  is  truly  the  "missing  link"  which  can  bring  the 
federal  disaster  response  mechanism  into  It's  maximum  potential  in  full  compliance  with 
ail  federal  law,  including  HMTA,  CERCLA,  and  SARA  Tftle  Hi. 
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Following  hurricane  Andrew,  millions  of  people  witnessed  as  Andrew  Card,  then  Secretary 
of  Transportation  on  CNN,  stood  In  the  debris  of  devastated  Homestead,  Florida,  and  de- 
cried the  lack  of  a  telecommunication  system  that  could  give  definitive  data  from  the  In- 
cident site  to  the  county  and  state  emergency  response  facilities  In  order  to  trigger  the 
time  when  federal  troops  should  be  called  In  to  aid  In  the  response  process.  The  whole 
country  was  aghast  as  to  why.  In  this  age  of  high  technology,  such  a  system  was  not 
already  In  use.  Mr.  Chairman,  with  the  immediate  Implementation  of  the  SDN  SYSTEM, 
the  answer  to  that  question  would  find  life  tomorrow,  without  requiring  the  expenditure 
of  one  cent  of  tax  payer  dollars. 

Attached  you  will  find  my  critique  of  the  numerous  inaccuracies,  assumptions  and  conclu- 
sions of  SR  239.  In  my  opinion,  this  report  Is  not  scientific  In  nature,  and  has  done  a 
terrible  disservice  to  our  country. 

In  conclusion,  I  respectfully  request  that  this  committee  consider  mandating  the  use  of 
proven,  present  technology  which  meets  the  letter  as  well  as  the  spirit  of  Public  Law 
and  Congressional  Intent  expressed  over  the  past  19  years.  This  country  and  emergency 
response  workers  have  waited  long  enough. 

At  this  time,  I  would  be  pleased  to  answer  your  questions. 
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Source 

^^Q  +  O  1 1900  ParkJawn  Drive.  Suite  340 

*^  C*  I C*  Rockville.  Maryland  20852 

Network '"'' '''"''' 

^^^^ — - — 


am    s'easec    trat     :    nav 


ii/i-ec  to  teit-'-ec,  i: 


•mnute.  a:  one  or  tne  mos:  imoortan:  ,ieari  ,ngs':,-ie  Cong.--Vi  ca"  -ic^r 
•in  tnis  Cecaae.  If  tie  reaut  non  zar  ion  of  tne  Transoort  a:  ;on  Ac" 
ooes  not  contain  veroiage  ana  direction  to  t-ie  Secr^ta--  c -■ 
transportation  to  immediately  implement  tne  Comp'u:  ^r  i  zee 
TeiecomTiun-caticn   Ce'it-ai   Reoor^^ng   Sys'en  Mu.,r,^ec 


(SYS-=Mi.  ouf  country  faces  t  scnno  1  ogy  5t  igna-'cr'   'es  Jl  f'^c  ^• 
injury,  deaths,  massive  property  damage,  loss  of  ous-nssse"^    zh^ 

b2L::ro7v//?Jl\"^..!'-?Ti'°^:_r'^  -'^•^  -'^  -turai  ci;;ste^s 


because  of  the  inability  to  properly  respond  in  mass,  to  minT^i^e 
the  devastation  that  is  known  to  follow  these  quirks  of  fate.   ~ 

v/hat  -ai  trarsp-r-a  in  the  past  ano  ccnfiuas  t-  --,--~y  - 
ces-i-ies  in  tne  emergercy  response  "  -  e "  j  mL,3t  -cr.e  --  -^-'^.-c  --- 
you  on  this  rcimmttes,  lave  tne  aufio-^t/  t3  r^r -•-""- -""_  ",-.'.""•■' 
conaitions  that  nave  Peen  imoosec  on  tne  AmenVan  pecp^'cv  -- e  - 
serving  entities.  I  approach  with  what  I  nave  t-  say  w-t'-  ---- 
trepidation,  because  ^  can  be  taken  as  sour  grapes  from  Da'-- 
facing  the  Big  Guy.  but  the  Question  is  wny  cid  Da/ic  ta.e  cr  ••,: 

hive  itTiI  \'  "^'^  "°'  ^°\  '"^  ^^"^  °^  '^^  '"°^^  ^unfortunates  who 
have  little   or  no  control  of  their  own  destinies.  You  w-th 

tliV  r^n.  .^'    ^^"  ^"'^  '^^  ^^^  commentary  on  an  inept  system 

flrlri  ^  ^®^  1°  ''^^^^^  *^^  ""^^^^^  ^y  ignoring  feceral  law. 
formerly  passed  by  you  and  your  colleagues  to  protect  life  a-o 
property.  -^i.=v-i.  ..le  <i,.^ 

Vou  may  read  reams  of  trje  or  false  document^,  ou-  -=>.-e--  -^.--,,. 
nas  snown  those  false  documents  seeT  to  prev=':  -ec'---e  or"-/ 
powerful  positions  that  have  been  bestowed  on  tno^e  wio'-n-.  .--o-: 
as  oPDosed  to  right,  and  they  snail  continue  to  prevai -'^p,' -,  -  J.^ 
take  positive  action.  By  your  seating  on  this  cor-m-t'ee  ne-n--  -  c- 
can  cnange  what  is.  to  what  shouia  Pe.  I  am  soeaMrg'o-^  star--o^- 
t  he-art  technology  that  has  been  stifled  too  many  searc;  to'   -,« 

?'Idi'^?on  hniH^'.T^^^'^^"'^'  ^"^  ''^  ^^^^'"P^  ^^  ^°  continue  that 
t.aaition  holds  today. 

Source  Data  .Network  is  tne  aeveloper  or  tne  SYSTEM  wnich  cou'u  ,i>  e 
ceen  operational  ten  years  ago  anc  ^s  now  u-ce  -  ccnsidera-o-  --.,• 
implementation  which  cou^d  start  tomorrow,  however  t^05^  r.ow-^r'*  a-^ 
a.  work  again  to  control  and  restrict  tne  use  of  .  ncwn  Vechn.ri ,,'  -  ^  T 
unti.  sucn  time  they  become  comoetent  enough  to  i-nc^erenr  ^-.r-V- 

bv^whlt  Lf°'i/^^^^  '^  "'^'  '"  ^^^°'^  >'°^  ^°^^^  ^"'^  IS  confiVmea 
by  what  you  will,  or  may  have  already  read  in  the  National  Acaoemy 
of  Sciences  Special  Report  239.  "<-aueiny 

™  t'^t^^  not  even  invited  to  give  a  presentation  before  tne 
committee  until  such  time  the  attached  letter  was  written,  and  then 
an   invitation  was   eventually  extended.   The   very   reason   the 

IITIMtIJ'T  '^T''  "^^  '°  evaluate,  at  a  cost  of  $350,000.  the 
SDN  SYSTEM  as  reflected  in  H.R.  2584  of  the  101st  Congress. 
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On  the  day  of  presentation,  an  ooerationa"!  25:4.0  minute  VHS  tape 
of  the  SYSTEM  was  shown  to  the  commi'tee  ana  a  lOJ  oage  cccji-eit 
was  given  to  each  participant  of  tne  comm^ttie.  he  it-.acric 
critique  will  readily  described  tne  resuiia  of  :  lat  .T.setm-j,  aut 
interestingly  enough,  not  one  oertinent  question,  of  any  :iieamn<3, 
was  asked  by  anyone.  Now,  upon  reading  tne  ff-auaulent  dO'jj.T.en; 
cloaked  in  the  guise  of  the  former  prestige  of  tne  National 
Academy,  one  has  got  to  asked  who  made  all  this  false  assumptions. 
conclusions  and  orophecies  fnen  tne  OriL^  e-oerts  in  rne  "lelc  a.- ^ 
myself  and  my  colleagues.  The  item  of  a  i\2  billion  cos:  -s  a 
blatant  falsehood,  while  the  true  picture  is  a  $12.2  annua:  savirc 
to  industry  which  becomes  a  taxable  windfall  to  tne  j .S. T-eas-  / . 

For  the  past  ten  years,  since  Special  Report  197  of  the  National 
Academy  was  released,  with  virtually  tne  same  recommenc a: - c 's  li 
presented  in  this  recent  fiasco,  the  oowe'-s  m  cnargec  na/e  .  avj 
still  do,  wallow  in  promises  ana  excuses  wm  e  tre  stcri  'ics;  :  .-=  • 
those  they  were  to  protect.  Now  witn  :ne  tn^eat  or  r.ooe-" 
technologies  over  their  head  and  about  to  be  implementea.  'r.ey  o- / 
in  SR  239  give  me  $300  million  more  dollars  ana  two  (?'  yea-s  anc 
I  an  do  what  SON  did  ten  years  ago.  You  new  know  ine  reason  fDr  t 
fable,  because  a  new  one  is  unfolding  but  cannot  be  accepted,  "t s 
strangle  hold  over  the  lives  and  property  of  the  people  vol  nav^ 
sworn  to  protect  must  be  broken  before  the  next  disaster  strikes, 
and  mothers,  fathers  and  babies  cry  and  the  citizens  ask,  hew  corre. 

By  utilizing  the  marvelous  technologies  on  hand  that  exist  in  t-.e 
NRC,  and  yes,  even  in  FEMA  who  have  been  devastated  oy  aisaste-v:, 
not  all  of  which  are  of  their  own  making,  and  the  U.S.  Core,  cf 
Engineers  coupled  with  the  technologies  of  tne  SvS'E'.'.  -t  .::  ^ 
Secretaries  and  Directors  will  not  be  standing  in  t^.i:  aecr-s  z' 
Homestead  Florida,  or  California,  or  Louisiana,  o--  rot  tcac  in'.'.i- 
anywhere  in  the  world  asking  What  Can  I  DO?  We  have  had  ove-  j 
years  of  total  ineptness  witn  archaic  methocs  ana  it  t^me  "c  -  :j 
to  bring  in  the  new  technologies  to  get  the  job  done. 
Thank  you. 
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S        Source  Data 
D 
N    Network 


12300  Twinbrook  Parkwar  •    Suite  500 

Mr.  ooseo.-i  R.  Morris 
Senior  .--ogram  Otf'.ciir 
National  Researcn  Council 
Transocrt at  ion  Research  3oard 
2001  Wisconsin  Avenue,  N.W. 
Washington,  D.C.  20007 


RockviUe.  Maryland  20852  '  (301)  770-3902 

Mar  C.I    ,; 


; e a r    Mr 


Mo  r 


"or  your  information,  I  received  your-  'etter  aated  Marcr 
1992  on  March  20,  1992  so  tnat  you  will  not  think  me  tardy  -j  r 
response . 


I  »va3  oreviously  infc-Tied  by  Mr 
■rom  yoi- ,  anc  ecu 'a  expect  to  mai-e  a  ci 


'm 


J-iart  fat  I  wc. 
5 1  1  o  n  0  e "'  o  r  5  t  •" ' 


As  one  oi"  tne  drafters  or  S.  Zi.-^'!  i>.u;/  3',  ;jo-.:  -.-.  .  .L~ 
(^Seotember  23,  1987)  and  H.R.  2534  (june  3,  1939),  all  aealmc  witi 
your  subject  matter,  now  incorporated  in  P.L.  I0i-&15,  and  oe;.-^ 
the  only  person  in  the  United  States  to  have  developea  sucr  a 
operational  system  without  tax  dollars,  I  am  most  anxious  to  ajceir 
before  the  panel.  This  appearance  would  eliminate  many  f a" se  pie- 
conceived  ideas  as  to  how  my  real  time  system  operates  by  those  wno 
have  not  seen,  nor  have  the  comprehension  to  understand  this  type 
technology.  It  will  also  give  the  panel  an  in  depth  v:ew  as  to  wh.- 
and  how  TRB  became  funded  and  why  the  panel  was  formed.  The  sti.:;. 
IS  a  most  welcomed  one.  but  without  my  part i ci pat io i .  the  s.ua- 
would  be  a  farce,  for  it  was  I,  wth  the  help  of  ma.'-.y  be'-'eve-'i  -" 
Congress  who  orougnt  this  dep^oraole  condition  to  a  neac. 


vou  must  recall  our  meeting  of  Oc:ooer  14,  1391  vi 
our  VCR  tape  or\    tne  total  system  in  operation  (ON  BOR^^C'.vED 


yo- 


I  -I-,  ^ 


arr 


left  you  at  ycur  recuast 
system   inter  races   witr  ir- 
coordinates   sc   tnat   prcce' 


NATION  AT  RISO,  a  copy  of  which  I 

sure   you   will   remember   how   the 

demographics   of   any   appropriate 

evacuations  might  be  carried  out.  Without  this  type  of  i nf ormat -or 

as  to  what  tne  current  state-of-the-art  truly  is,  -s  buryng  ones 

head  in  the  sand  and  doing  a  total  d-sservice  to  wnat  we  a.-- =i    '  s  ■: 

to  believe  the  National  Academy  stands  ^or . 

A  proper  presentation  on  our  tape,  oefo'e  the  pane',  wi i 1  vol 
only  answer  the  questions  containec  in  your  letter,  out  ozc,n - 
information  and  aata  will  stagger  their  current  concepts  as  :;  -vra: 
IS,  but  wnat  should  and  can  be.  I  Icok  forward  to  a  persona' 
iresentation  and  await  a  time  for  such  a  presentation. 


cc:  Honorable  Douglas  Applegate 

Honorable  Sherwood  L.  Boehlert 
Honorable  Norman  Mineta 


John  F.  Mulholl^d 
President 
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CritiQue  or  Soeciai  Report  239 

■;  A  25:'iO  minute  VH5  taoe  was  snown  lo  :ne  cofnm' 1 1  ee  aemcnst  ra:  -  n  7 
:he  SVSTcM  ■in  opsrition  ana  not    '■  z     •nterfacea  wi "  n  an  err\e''<i^r: 
evacuation  system  reqiji'"eci  under-  SAPA  "^itie  III. 

:.   Net  one  question  was  asKed  concerning  tr.e  ooeration,  how  ;t 
worked  and  interfaced  with  evacuation  modes. 

2.  Not  one  statement  of  disagreement  was  made  as  to  coeration  cr 
inout  technology. 

3.  ~>i    .-^EE  jS-3  of  Gedicatsd  teliOhcnes  iines  ^as  d-scjssed  ■C" 
use  by  major  shippers  and  how  the  only  adaitional  oi ece  of  work 
for  entering  a  manifest  on  the  already  required  Un-versa1 
Manifest  Form  was  to  push  the  enter  key  to  release  the  data, 
across  the  dedicated  lines  to  our  mainframe  computers. 

4..   Small  users  will  be  given  an  800  telephone  number  to  use  ir 
^rr.e'-  ^  nq    data  on  the  ma'inframe  comouters. 

5.   The  verification  system  jsec  to  omit  •errors  cjur-nc  -npu"  c* 
data  was  never  quest icnea. 

•3.   One  statement  was  maas  to  zr.e   errect  t."dt  ousiresses  wcjld  na-.  s 
to  buy  new  computers.  The  answer  was  no,  that  under  H.R.     25ct- 
the  mainframe  computers  be  required  to  except  a'''  Known  systems 
and  data  bases.  Generally  done  by  emulation,  ne  die  not  ^ 
understand  the  term. 

7.  When  asked  if  there  were  any  other  questions,  there  were  none. 

8.  The  committee  had  the  opportunity  to  accept,  criticize  or 
[     question  the  SYSTEM,  but  did  nothing. 

9'.^  No  questions  were  asked  of  SDN  concerning  page  24  of  Specia." 

Report  239  relating  to  Sec.  25  IMPROVE^!ElNTS  TO  HAZARDOUS 

MATERIALS  IDENTIFICATION  SYSTEM.  These  questions  sha ' 1  be 

;  ■(     answered  in  written  testimony  before  the  Housa  PuD'ic  '.Vcri'S  arc 

/•"   Transportation  Subcommittee  on  Sur^'ace  Transoo'""  at  ion  on  Jjns. 

8,  1993. 

10.  Page  25  Reference  "Real  Time"  OTA  concluded  reither  feasij"= 
nor  cost  effective.  When  queried  by  Congressman  Aoplegate  as 
to  basis  for  such  f  i  nd  1  ngs .  Edith  Page,  Directc-  o''  ^.-Qiect 
stated  they  had  no  specifics  nor  data  to  support  their 
position.  It  was  based  on  common  assumptions.  Letter  to  Mr. 
Applegate,  dated  May  21,  1987  stated  in  part  "In  the  meantime, 
a  colleague  at  the  Congressional  Research  Service.  Dr.  Paul 
Potnberg,  has  told  me  that  he  was  present  at  a  cerrorst  ra- -  on 

o*  ' 

the  system,  and  that  it  hao  workac  smoothiy  .  sig.icd  Egi:.-i  £. 
Pace,  Project  Director. 

11.  Bottom  page  26.  Only  the  shipper  (generators  -.  s  resooisib'e  f'; 
submission  of  the  manifest  on  the  computer  system  wit.n  the 
exception  of  a  terminal  transfer  of  product  to  a  different 
carrier  (trailer,  train  car  etc.)  for  at  the  time  the  carrie' 
becomes  the  agent  for  the  original  shipper. 

12.  Page  27  Fee  to  be  established  through  negotiations  with 
Secretary  of  DOT. 

13.  Page  27  at  no  time  was  DOT  required  to  establish  a  program  to 
equip  firefighters  and  police  with  telecommunication  equipment. 
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Critique  page  2 

To  t.'^e  cont-ary,  SON  would  estaolisn  a  trust  fund  for  the 
training,  aquipping  and  Durcnase  of  telecommunication  equipment 
for  police,  fire  fighters  and  39,000  communities  from  a  portion 
of  the  manifest  fee.  The  trust  fund  should  disperse 

approximately  $136,000,000  annually  for  this  purpose,  with  an 

additiona''  $136,000,000  annually  to  State  Governors  in  order 
to  comp "  ;.'  wi:n  tre  provisions  of  SARA  Titie  III. 

Id.  Page  28  Significant  specifications  are  detailed  as  to  the 
requirements  of  tne  system  in  H.R.  2584  101st  Congress. 

15.  Page  28  Reference  "Since  the  system  would  not  perform  the 
immediate  warning  functions  of  placards  etc,"  TOTALLY  FALSE 
ASSUMPTION,  for  the  SYSTEM  would  give  the  first  responder 
specific,  reliable  information  instantly,  on  site  ■:  n  seconds. 
before  ever  approaching  the  incident. 

MAJOR  QUESTION;  WHO  VIAOE  UP  ALL  THIS  FALSE  ASSUMPTION,  SINCE  I, 
JOHN  F.  MULHOLLAND  HAVE  NEVER  BEEN  QUESTIONED  AND  I  AM  THE  ONLY 
PERSON  WHO  KNOWS  HOW  AND  WHAT  THE  SYSTEM  WILL  DO.  THIS  WHOLE 
CHARADE  IS  A  TOTAL  FRAUD  and  A  TOTAL  DISCREDIT  TO  THE  NATIONAL 
ACADEMY  of  SCIENCES. 

0  Executive  Summary  (E.S.)  pg . 1  -  Correction;  carriers  enter  no 
data  except  at  transfer  stations  when  manifest  are  closed  and 
opened  as  occurs  in  standard  operation  conditions.  During  transport 
the  carrier  becomes  an  agent  for  the  shipper 

0  E.S.  pg.2-  Congress  should  not  oay  any  funding.  If  private 
sector  wants  participation  in  project,  they  should  use  own  funding 
as  SDN  did. 

0    E.S.  pg.2-  Why  should  DOT  exclude  other  private  sectors  si,cn 

as  SDNJ?  This  is  not  a  good  old  boy  network.  AAR  and  ATA  are 

surrogates  of  CMA .  Reason  why  no  progress  since  S.R.  197  released 
in  1983. 

0  E.S.  pg.3-  #o  The  government  should  immediate"!/  implement  t -^  i  s 
proven  system  and  fulfill  the  mandate  of  Congress.  Save  ana  orotec: 

1  i  ■f  e  and  oropert  y  . 

0  E.S.  og .  4-  Abandon  existing  systems,  as  they  have  fa-'"'ac: 
mi  serabl y . 

0  E.S.  pg.5-  Have  not  included  the  iO%  increase  ABOVE  THE  NORM 
for  sickness  (cancer)  and  accidents  for  fire  fighters  because  of 
unknown  hazards. 

0  E.S.  pg . 6-  Transportation  Safety;  there  are  no  records  to  base 
these  figures  on.  Pure  conjecture. 
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-q^e  oag; 


■J  c.b.  eg./-  ^  ners  ', 
listed  on  t."ie  olacard, 
be  abanaoned. 


• f ■ cai 1  or  2i  z  2 
;  err  is  ex  t  reme  '  v 


anc  i lOi 


0   E.S.  og.  10-  The  3YS~EM  stancs  on 
gat^er-'ng  and  di  ssenrr  nat  i  on  . 


t  3  own  fee  t  ot  a' 


0  E.S.  og.li-  Enforcement  and  training  w:  l  "  i -c've  a/-  ri 
definitive  data  is  made  available  to  the  of'-.ce'-s  at  x<^e    site. 

0    E.S.  pg . 1 1 -Feasi bi 1 i t y  and  cost  section pure  garbage,  f^a 

system  is  not  designed  for  mntendo  players,  but  those  who  play  a 
■/■•tal  '•o'e  -^  inaustry.  ~'oe  '■vr-'ter  of  this  ^ectiCi  ^e -e''  I'-'-e-:  •  •■• 
t  "^e  '"ea"  tc'c.    orobac'y  an  acaaemic. 


J  z.l.  ;:age3  12  th-ougn  21-  A  ud^o-'OJS  '  ■ujair  ■;r:,r;  ■: 
someone  never  involved  in  all  facets  of  industry.  This  is  oi:e 
reason  wny  only  SDN  has  developed  a  sysTem  i ''  ooeratior.  v.'^:-i  -•  o 
thought  process  there  may  ne'ver  oe  another  system,  '//hen  tne  trai'- 
blows  up,  we  know  where  it  is,  the  immediate  q'jestion  is  whai  3 
on  it?  A  few  months  ago  a  train  jack-knifed  in  :;ew  Mexico  whi"e  in 
a  secure  convoy  under  GPS  control.  It  took  3  1\2  nours  to  fird  ou" 
what  the  cargo  was.. How  about  nuclear  detonators? 
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Critique  Page  4 

^age  23  jnaer  OCT 

DO"  ooDOses  tne  S.STEM  oecausa  tney  gave  AeSOLuTi  ccm'"'  ■: ::  r.-^e 
c-^enrcal  industry  on  March  13,  1980  in  tne  Statement  cf  -or-na' 
Recogn 1 1 ion  . 

0  Exist->ng  information  system:  The  Emergency  Guide  eooK  is 
OLiDMShed  every  rnree  \2i  years  wit"  ZOO  to  500  nevi  ■;iar-;a' 
compounds  coming  on  line  ewery  year.  Tm  s  means  tnere  couia  oe  a-i 
h:gn  as  150C  unknown  chemicals  in  the  pipeline  that  ^irst  emergency 
responders  would  have  no  access  too.  The  only  way  to  make  '.he 
information  available,  immediately  at  the  incident  site,  is  tnrough 
tne  System  which  has  a  computerized  telecommunication  letwo'-K  to 
■na-<e  t'le  information  avaiian'le  wth'-n  seconds. 

'.  neiati.Tg  to  cieatn  from  hazardous  car^qces:  /s  /  ■:-  =  j- i  2  i.-.  .> "  r 
conclus'icn,  neac  soecif'cs  as  Cindy  douglas   C'^-'ecic""  o"  -i-A, 

•etter  to  Doug  Applegate  stated  not  recuired  to  ^eeo  reco-Js. 
Communication  link  by  voice  telepnone.  3y  by-passing  ti^e  >i=C .  tre 

■egal  repository  of  all  hazaraous  incidents,  nor  -eco'cs  Ta/e  oeeo 
maintained.  The  Kansas  City  death  of  six  fire  fighters  directly 
attributable  to  lack  of  implementation  of  three  Federal  laws,  rM~A, 
CERCLA,  and  SARA  Title  III. 

0  False  assumption  because  penalties  are  severe  ''or  fa-ilurs  to 
comply,  and  system  has  built  in  methods  to  catch  perpetrators. 

0  A  stuoTC  comment,  as  every  time  cargoes  cnange  to  arotia-  '..a 
manifests  change  with  them,  close  one  ooen  another.  If  ca-n^r 
not  change  manifests  and  destinations,  tnink  of  tie  cnas; 
would  result.  The  VMS  tape  showeo  the  verification  cross  ce.-i 
system  in  operation  to  eliminate  entre  errors. 

0  Blatant  misrepresentation:  Chemtrec  has  no  records  as  to  numoe  • 
of  shipments  per  day,  year  etc.,  but  the  accepted  rounu  nu^xber  's 
500,000  per  day.  The  $12  fee  is  not  accurate  for  the  fee  would  oe 
established  in  negotiations  with  the  Secretary  of  DOT.  io»\-»v^--  -f 
•ve  use  the  $12  number  x  313days  x  500.000  shio.ar  aa;.  = 
$1,378,000,000  per  year.  $1.9  billion  -s  not  S*2  0'l':'O-^  as 
recorded  on  page  30. 

1  had  one  o'f  the  major  accounting  firms  give  me  the  ancunt  c"  •Tonty 
being  written  off  as  business  expense  to  generate  a  .Tan:feL-t, 
without  names  of  tne  client,  but  operating  in  t.-ie  :!"eiTii;ai 
industry.  The  mean  average  cost  per  manifest  was  $97.  Now 

$97  X  313days  x  500,000  ship,  per  day  =$15,180,500,000  per  year. 
Using  our  system,  industry  would  save  $13,302,500,000  per  year.  Now 
that  $13  billion  dollars  saving  would  become  taxable  income,  and 
a  pure  joy  to  the  Treasury  Department. 
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C.-itique  Page  5 

So  tr'at  iririra  wcu^a  -'■z  ai  ■sa.qn-imnzi  35  to  tr'js  costs,  I  a^A^c  ".Te 
T?6 .  ■in  tie  course  o*  t-^eir  s"i-ii:v  ,  cc  i:o  tne  court--;/  i  o'c  ravC 
Sy  ascertainirg  a  mean  average  cost  oer  manifest  to  be  -Sic  t^  iry 
fjrther  negotiations.  I  askea  them,  tnrough  tneir  i  revest  igat  icn . 
to  obtain  from  me  C^iemical  Manufact  u.-e'-s  Associat-on  ',  CMA  >  .  rsn 
certified  costs.  w^tnouT  company  identification,  of  generating  a 
mai-ifest  as  be-'nc  -Airitten  c**  on  their  iRS  tax  'orms.  I  a"5c 
aovsed  mem  tna:  ■:  -vou'id  oe  un'T-cely  tnat  tney  von' 3  'ea-.s 
tiat  data.  I  told  tem  ay  taking  the  mean  average  ot  zr<isa  t  sr 
costs,  we  would  have  a  fairly  viable  figure  as  to  an  acceotaoe 
manifest  fee  to  be  negotiated  with  DOT.  I  have  not  read  the  '■esults 
in  SR  239,  so  for  whatever  reason,  the  TRB  failed  to  do  this 
service  for  mankind. 


I  -lust  Sreak  o'f  at  t  n  ■  s  t-ime  -n  the  ;'-^:-aue  :  iQ-iec 
you.  so  that  I  mignt  finisn  my  wr-^tten  testimonv.  I,w:: 
as  t  ime  pemi  t  s  . 


267 


Responses  to  questions  on  Page  24  Sec. 25  IVtPnOvEiVic 
MATERIALS  IDENTIFICATION  SYSTEV 


•.-:•*•  'le  system  nas  a:r3aj/  oeei  -iirac-i-ec:.  t^^r^o  i.-i.  ;; 
stcre(i  in  a  demonstration  mode  on  t.'ie  Ma.-tin  Matte'ta  Cor.cat  y 
te1  ecomrrun  1  cat  icn  network  ccmouters.  T^e  s.'Ste:-  -.as  :~-=:: 
estaolishec  cy  a  private  entity.  Source  Da:a  Ne*woi"k,  anc  wi"i  oe 
ooerated  as  a  or-vata  entity  under  contract  wi:,->  t."e  Omreu  States. 

i2'  "here  w  '  '  oe  to  -,0  cos:  for  -jst  ic '  i  in  ■  ig  '.  m  -./■iZsrr  jr 
center,  as  ooth  have  aireaay  oeen  oougnt  ana  OiiiG  rzr  o-  :  •. s 
private  sector.  The  .-na- nt  enance  and  operating  cost  wiVi  oe  aer--,ec: 
from  a  per  manifest  fee  to  be  negotiated  with  the  Secrete- y  if 
Transportation.  Penalties  for  non-compliance  are  well  definec  in 
H.fl.  2  5S4.  of  the  101st  Congress. 

j  '  ^No  "'ira'^ci'ig  recui-'ec  ar-.d  Doer  at '  ig  -arc  Tai  "t  ena -.ce  cos"  s  a'" 
be  aerlved  '-cm  a  oer  •nan-'fest  fee.  ('jse^  ''^e   See  =i  . 

(4)  Will  Bring  the  Secretary  of  Transportation  in  comcliance  wit" 
the  HMTA  of  1974,  CE3CLA  ana  SA9A  ~itle  III  for  tne  f-rsz  :  ■  i  e 
since  the  passage  of  these  laws. 

(5)  Only  those  who  need  know,  police,  fire,  emergency  respcicers 
and  federal  officials  all  of  whom  shall  nave  access  Dy  security 
code  of  various  deviations. 

(6)  Martin  Marietta  has  ooerated  the  mgnest  classifiec  :..o=  of 
systems  from  the  most  secured  of  facil-ities. 

(7)  Those  determinations  to  be  made  oy  DOT,  jpa  or  .vcne  2  :.-,r,- 
la-vs  designate  as  they  co  today. 

(8)  The  operator  transmits  cata  on  federa'ly  reauirfec  ":r,  s,  zy 
individuals  held  liaole  for  cheir  inout  into  the  system,  arc 
federal  emergency  response  systems  anc  data.  There  is  :o  j^  ic 
liability  to  the  operator,  as  there  is  none  to  an/ 
telecommunication  system. 

(9)  Data  would  be  -mmed-ate,  oai"'or9  car-ier  'eaves  tne  "  o  d  .t! '  ■- g  .irsa 
util'-zing  the  Unive''sal  Manifest  Form  with  the  add'tional  qjes'ioi 
as  to  the  numoer  of  the  carrier,  license  tags,  rai  '.  car  n^moef  ^  :  c . 

(10)  Civil  and  criminal  penalties  are  well  cefinea  in  H.R.  25i^  o' 
the  lOlst  Congress. 

(11)  All  methods  of  communications  will  have  access  to  the  main 
frame  computers  including  the  introduction  of  Cellplexus,  £ 
computerized  work  station  that  can  operate  on  AC\DC.  oattery  aid 
12  volt  utilizing  hardline  (fiber  optics),  cellular  where 
available,  and  satellite,  because  the  system  has  its  own 
directional  antennae.  Access  to  data  bases  can  be  accomplished  from 
any  location  on  earth. 
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12300  Twinbrook  Parkway  '    Suite  500  •    RockvUle.  Maryland  20852  •  (301)  770-3902 

3RIEFI.NG  PAPER  O.N  Th£  SOLfiCE  DATA  NETV/OR.x  i  3DN  ;  S'iTE;-.'. 

The  SON  SrSTEM  wi  M  crovide  ana  iTiaintain  for  zr.e  lai-icr..  .v I "^ -■: i. ~ 
TAX  DOLLARS,  a  secure,  oroven  "computer  i  zea  t  e  '  eccmmur.  i  cat  ■  o-? 
central  reporting  and  data  center.  It  will  be  able  to  orov^ua  :  c 
law  enforcement  and  f  i  ref  i  ght  i  ng  personnel  of  commun- :  ■:  as  ,  anc 
other  interested  oersons  and  government  officers,  with  techn-ca^ 
ana  otner  -nformation  ana  acvice  'cr  meet-ng  -jme-gercies  zr^r.r.i-c'.sc 
wTth  the  transportation  of  hazardous  materials'  as  .Tanaat-i'J  cy 
CONGRESS- wnen  it  passed  the  TRANSPORTATION  ACT  OF  1975  ■vP.w.54- 
580). 

The  ACT  declared  the  policy  of  CONGRESS  to  "improve  the  regulato--> 
ana  enforcement  autnority  of  the  SECRETARY  o"  Toa;:SP0R~A":c;-:  :: 
orotecz  tne  NATION  adeauately  agains:  t"e  r'5KS  :  c  ■-=  i  : 
property  which  are  ^nnerent  :n  the  t  ""ansoort  at  ■>  on  o'  -vais."  cc-ic 
materials  in  commerce  . 

In  1984  both  tne  SENATE  and  HOUSE  e:<tendea  the  law  to  oerm-tt 
private  entities  to  operate  and  maintain  the  DATA  CEfiTER  cescrioec 
in  tne  TRANSPORTATION  ACT  OF  1975  (  98th.  CONGRESS  Report  3£;--7.^ 
SENATE  and  the  HOUSE  Report  98-774).  As  of  this  date,  tne  mandate 
of  the  CONGRESS  has  yet  to  be  fulfilled.  Former  SECRETARY  of 
TRANSPORTATION  SKINNER,  during  his  tenure  as  SECRETARY,  deta-.led 
in  depth,  requirements  as  to  what  capabilities  the  CEi-i'R-^L 
REPORTING  and  DATA  CENTER  should  entail  in  order  to  reflect  state- 
of-the-art  technologies,  yet  he  too  failed  tc  f.-;-i'l  the 
Congressional  mandate  by  acauiescing  to  the  s* a" js-a-o  of  t's 
effected  chemical  industry. 

MOVING  AMERICA 

NEW  DIRECTIONS,  NEW  pPPORTUN ITI E S 

A  STATEMENT  OF  NATIONAL  TRANSPORTATION  POlIC/  STRATEGIES  FOR  AC~ION 

SIGNED  OFF  BY  SECRETARY  SKINNER  OF  THE  DEPARTMENT  OF  TRANS^On^A- ION 

RELEASED  FEBRUARY  1990 

This  raoort  clearly  defines,  without  eaui  voca*  ion .  tie  ne::cs  a;  a 
primary  goals  of  the  DOT  and  what  must  be  accomplisned  to  ootain 
these  goals. 

"Nothing  is  more  important  to  the  American  people  than  their  safety 
and  the  security  of  the  NATION,  beyond  safety  on  the  streets  of 
their  neighborhoods  and  communities,  t ransport at  ton  safety  concerns 
extend  to  the  safety  of  travel  on  the  highways  and  in  the  air,  on 
railroads  and  boats  and  ships;  releases  of  hazardous  materials  in 
transportation  accidents;  etc. "  Goes  on  to  state  "Federal 
transportation  policies  must  address  all  of  these  concerns,"  safety 
is  the  top  priority  for  the  DEPARTMENT  OF  TRANSPORTATION." 
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SON  BRIEFING  CCHf  IZE-.-tT  :a-^ 

TrilS    "USL -CATION  EMPHASIZES  "^HE  'lEED  =0^  T-E  rCLLO'."  I  NCj : 

0  Private  resources  ana  innovation 

0  Protection  of  toe  environment 

0  Sophisticated  computer  systems 

0  Tel  ecommun-' cat  ions  ana  computer  networks 

0  Interfacing  data  bases  via  t  e  '  eco-nmuni  cat  ■>  ons 

0  Satellite  caoaoi '.  1 1  i  es 

0  Electronic  cata  systems 

0  User  fees  for  the  private  sector 

0  Need  to  focus  on  innovation  and  tecnnology  to  fulfill  national 

transportation  goals  on  safety  and  efficiency 
0  Technical  expertise 
0  Te  "i  ecommun  1  i:.it  1  on  aool  i  ca'' 'cr  to  oe'-mit  m  fc  rrat  •  ■:■'  i'-:-^i\-^^ 

The  Secretary's  reoort  def:nes  fie  needs  :"ia-  : '^e  SOjRCE  l-"- 
NcT'«vORf<.  proviaes  and  has  tried  to  imp  i  «=mer- 1  o-. -■  :-;e  ^s:  "  ■= 
years.  The  latest  of  which  is  to  establisn  a  NA~ICNAL  op,j(i;2''t'^ 
that  does  precisely  what  is  stated  on  oage  S-i-  o"  t  ^e  S^PatE'^- 
REPORT,  "Work  with  state  and  local  agencies  ana  volunteer 
organizations  to  identify  and  improve  preparedness  to-  ,neati.-;j 
transportation  requirements  in  the  event  of  natural  caiastroones 
or  other  natural  disasters." 

A  NATIONAL  PROGRAM 

By  properly  utilizing  the  various  government  ag-incies.  now  'le'c: 
resoonsible  for  specific  acts  relating  to  Dotn  natural  ar  ;  nai  nc. :  .■ 
disasters,  and  through  tne  use  of  a  nationwide  t  e"  ecomnum  ca:  i  O'^ 
network  interfaced  with  a  computerized  system  tnat  s;a"ne'S  .:■■■: 
dissem-nates  accurate,  reliable,  definitive  i  n-otmat ion 
instantaneously  to  any  location,  in  any  weather  condiiion  ai-y -ne  e 
■•n  the  world,  the  MANDATES  OF  CONGRESS  ana  tne  'era' 
responsibilities  of  the  OFFICE  of  the  SECRETARY  OF  -y-RANSP':"- A*  I  :n 
will  be  fully  complied  with.  The  cost  to  THE  TAX  PAYERS  wi 1 "  oe 
ZERO  (0)  and  the  beneficiaries  will  be  the  protection  of  life  and 
property  of  the  citizens  of  the  nation. 

The  PLAYERS:  federal  agencies,  the  milita-y.  emergencv  resoonse 
organizations,  law  enforcement  at  all  levels,  rire-ignters  o^  a,, 
classifications  states,  communities,  MARTIN  MARIE'^'TA  anci  SC'-V^E 
DATA  NETWORK  (SON),  among  otners. 

FEDERAL  AGENCIES: 

0  FEDERAL  EMERGENCY  MANAGEMENT  AGENCY  (FEMA) 

0  UNITED  STATES  COAST  GUARD  (USCG)  AND  THE  NATIONAL  RESPONSE  CENTER 
(NRG) 
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SON  BRIEFING  CONFIDENTIAL 

0  UNITED  STATES  CORPS  OF  ENGINEERS 
PRIVATE  OPERATING  ENTITIES: 

0  MARTIN  MARIETTA  (both  national  and  international 

telecommunication  network  coupled  to  redundant  computer  data 
banks) 

0  SOURCE  DATA  NETWORK  (total  software  package  coupled  to  the 
CELLPLEXUS  communication  system) 

RECIPIENTS  OF  DEFINITIVE  DATA  IN  TIME  OF  NEED  ON  A  NEED  KNOW  BASIS: 

0  EMERGENCY  RESPONSE  PERSONNEL 

0  FIREFIGHTERS 

0  POLICE 

C  MILITARY 

0  COMMUNITIES 

0  STATE  EMERGENCY  RESPONSE  CENTER 

0  NATIONAL  RESPONSE  CENTER 

0  U.S.  CORPS.  OF  ENGINEERS 

I 
Recipients  of  HAZARDOUS  SUBSTANCES  information,  by  commodity,  going 
into,  and  out  of,  communities  on  a  thirty  day  basis  for  emergency 
planning  purposes: 

0  Over  39,000  communities  (satisfies  the  RIGHT  TO  KNOV/  LAWS  w^tnout 

jeopardizing  industry) 
0  Establishes  priorities  as  to  which  HAZARDOUS  MATERIALS  to  be 

equipped  and  trained  for  on  a  given  scale  (1  TO  10) 

FUNDING  MECHANISM  FOR  COMMUNITIES  AND  STATES; 

Through  a  TRUST  FUND  *,  established  and  administered  by  SON  and 
others,  the  above  entities  will  receive  ANNUALLY,  when  system  is 
fully  operational,  approximately 

0  $183,000,000  FOR  39,000  COMMUNITIES,  explicitly  for  tne  training, 
equipping  of  emergency  response  oersonnel  and  the  purchase  of 
appropriate  telecommunication  equipment 

0  $133,000,000  for  STATE  GOVERNORS  for  the  explicit  imp'i  ement  at  i  o^^ 
of  the  SARA  TITLE  III  requirements  of  SUPERFUND 

Note:*  The  TRUST  FUND  will  be  funded  by  a  surplus   profit  formula 
predicated  on  accepted  accounting  practices.  A  two  dollar  ($  2)  per 
manifest  minimum  would  be  dedicated  to  the  fund  from  the  overall 
cost  per  manifest.  Example:  500,000  manifests  per  day  ®  $2  = 
$  1 ,000,000  per  day. 
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SON  BRIEFING  CONr  I  DE.nTI  A. 

THE  OPERATING  SYSTEM 

Under  the  auspices  of  FEMA  and  NRC ,  the  SON  SYSTEM  wi • •  c-coe-i/ 
utilize  the  NRC,  by  using  the  SON  "REAL  TIME  OATA  SYSTEM'  :  n 
performing  the  tasks  of  recording  and  responding  to  eTier  ^.-ic 
response  situations  as  required  under  P.L.  96-510  (  CERClA  ;  .  Tr.^s 
establishes  the  NRC  as  the  ultimate  OPERATIONAL  CENTER,  -"^ 
conjunction  with  FEMA,  in  reacting  to  natural  or  rran  maae  osasti  -s 
from  point  of  incident,  to  the  county,  state  and  tht;  lA':Or:AL 
RESPONSE  CENTER.  By  this  action,  SON  initiates  a  nationwics 
seamless  telecommunication  system,  provided  by  SOURCE  DATA  McTA'CRK 
and  MARTIN  MARIETTA,  that  utilizes  hardline,  cellular  and  satellite 
communications  that  provide  positive  communications  at  all  t'rres 
to  transmit  the  required  definitive  information  :o  .ir.y  :-:e 
regardless  of  location  'or  weather  conditions. 

Prior  to  shipment  of  hazardous  substances,  the  3e!e-a:c-  :-  :  •  t 
hazardous  substance  shall  access  the  SON  COMPUTER  MAINFRAMES  cy  .i-i 
800  telephone  number  or  by  dedicated  telephone  lines,  proviced  oy 
MARTIN  MARIETTA  at  no  cost  to  the  generator,  and  enter  the  reau^ri^'. 
data  on  the  already  required  UNIVERSAL  MANIFEST  FORM.  The  SON 
system  has  been  thoroughly  tested  and  proven  and  provides  a  3er  es 
of  cross-checks  that  assure  the  information  and  technology  is 
correct  and  tested  too  as  entered  on  the  manifest  form.  The  systim 
provides  all  definitive  data  as  relates  to  the  cargoes  being 
transported,  regardless  of  the  method  of  transport,  and  :s  -.nen 
instantly  available  to  those  who  need  know  in  time  of  need. 

ONCE  AN  INCIDENT  OCCURS  THE  FOLLOWING  HAPPENS  WITHIM  '.!l  .•,J~E  ;  : 

0  The  first  responder  accesses  the  central  computer 

0  Enters  the  appropriate  information  such  as  trailer  taj  -lunte: 

0  Instantly  he  receives  all  data  as  to  the  cargo  ana  hew  to 

immediately  react  to  the  situation 
0  He  now  knows  the  hazards  involved  and  the  procedures  to  be 

f ol lowed  whi 1 e 
0  The  appropriate  emergency  response  groups  a-e  en-oote  '  :>     t-e 

1 nci dent  site  whi 1 e 
0  The  county  and  state  emergency  response  centers  come  on  '  ■ ne  i  ^ 

support  of  the  scene  commanaer  while 
0  The  NRC  comes  on  line  and  readies  the  U.S  CORPS.  0-  E:h'^l>i-i^.i 

should  their  expertise  be  required 
0  The  system  will  tnen  interface  with  the  local  demcgrapii.i  ^z    :j 

hospitals,  nursing  homes,  schools,  evacuation  routes  and  ^the-- 

potential  dangers  that  might  occur  etc..  (SARA  title  III) 
0  All  pertinent  data  is  available  to  the  scene  commander  so  that 

correct  and  expedient  decisions  might  be  made  should  they  be 

necessary 
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SON  BRIEFING  CON.-IDcN;  I-n_ 

3  "re  county,  state  ana  ■edera"  :  ■•iRC  .■  eme  "gency  -azzc-^se    c3'Tr^:s 

stay  or.  :^ne    jnt'i  tia  ■  nc  •  :;er.t  ^i  s-icj-'e 
0  The  same  tyoe  scanano  cccjrs  t^  tne  even-  of  '^atUf-al  c-^£a£:  =  ."5 

such  as  HURRICANE  HUGO,  the  CALlrORNI.A  QuArS  an.j  ^li.PP  ICA-i-  ^:;DrE'. 

The  Key  to  any  successful  response  to  an  eme'-gency  situat-oo  inus: 
be  based  on  iistant.  def  i  rl  t  i  ve  inten-iqent  jr>f  cmat -^  c-n  o-  wh-'H 
to  base  cec-is-cns.  'he  SDN-.VIARTlrJ  MAnIH~TA  TELcCO-.iML'-i:  :a  :  :■■;  5.-."r' 
couplea  with  CELLPLEXUS,  provides  toat  acility  at  ar y  t-re. 
regardless  of  weatner  conditions  and  locations. 
*  »  » 

MANY  BENEFITS  ACCRUE  TO  MANY  PEOPLE  BUT  PARTICULARLY  TO  I.NOUS-R't 

0  3y  '■educing  t'-'eir  ootential  liaci.^ties  o  /    rej  ;o:-!;;  ■  •■ :  t  c 

:nc':ent3  in  ■minutes  as  ccocsea  t:  hc-jrs  o"  vact-c"  anc 

ijni<nowns.  Industry  '  i  ab  i  '  1 1  .^  -s  a'-^vays  an  .:,i  n:w'  z^ai:-" 

13  always  a  certainty,  seme  o"  wni:n  are  sta^ge'-'ng. 
0  By  reducing  potential  liability  by  electronically  cert'i"  'mo  - -.c.t 

their  hazardous  suDstance  cargoes  were  deli.ered  as  mani'SEtt-j. 

particularly  in  the  case  of  hazardous  waste 
0  By  eliminating  thousands  of  man  hours  in  convertiig  paper 

manifests  to  computer  billings 
0  By  saving  thousands  of  man  hours  on  required  official  reports  tc 

state  or  federal  authorities 
0  By  reducing  industries  costs  of  manifesting  by  BILLIoriS  of 

dollars  annually,  however  these  savings  could  become  t-.-'.so'.e 

dol 1 ars 
0  By  complying  with  community  right  to  know  laws  ■■  p  a  Sc.ts"i'.'.- 

manner  while  protecting  proprietary  data 
0  By  creating  better  puolic  relations  as  suggestec.  anj 

experienced,  oy  UNION  CARBIDE.  DOW  CmEMICAL,  E.\XOr>;  C.-E:.!:  lA:. 

MARTIN  MARIETTA  and  Others 

TIMING 

The  system  is  ready  for  immediate  implementation  on  a  regional 
basis  with  full  nationwiae  operat-on  unae'  n-re  mentis  t 'O'^  i'S'-t 

up. 

FUNDING 

NONE  REQUIRED 

CONCLUSION :  Following  hurricane  Anarew,  the  omreo  State-  Secretary 
of  Transportation,  while  investigating  the  Jevastated  area  O" 
Homestead  Florida,  called  for,  on  national  television  CNN,  a 
telecommunication  system  that  could  provide  definitive  data  and 
interface  the  incident  scene  with  the  county,  state  and  federal 
emergency  response  agencies  to  trigger  when  federal  troops  should 
be  deployed  for  emergency  relieve.  Meanwhile  FEMA  was  Oeing 
severe! y 
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3DN  3r:ef:ng  oos'f;  jem~i-. 

cast  • 'iat -j'J  "'O'"  loeor-'iss  yr'Z  s'i'S^atTon  ^^t  i  t-niWior  so  rr-an'^  we-^e 
13  3ucn  Jesoarate  .leed  o^  nelo.  At  tni5  *ixdcr  r  M>ie  t  -e  jeoj:./ 
Secretary  of  the  Oeoartment  of  Transportation  wis  oamg  tcia 
personally,  tnat  such  a  system  exists  and  is  reauy  "O' 
implementation  so  that  the  aftermath  of  these  disasters  cou"d  oe 
dea'^t  with  immediately.  Gene-'al  9ectcn.  dunnq  h's  tenu'e  as 
j-r^cto--  of  .-EmA.  oa':':ed  ror  sucn  2  s/scem  as  narei^  .3ebc,-i:ej.  .t-jt 
recused  a  number  of  invitation  to  witness  oemonst  ra:  1 0'S  o^  :r<-z 
system.  Senator  Barbara  Boxer  chairec  a  HOUSE  Committee  hear-rn';j  on 
the  Sacramento  River  aisaster  only  to  be  misled  by  memoers  cf  DOT 
as  to  cause  and  effect  of  what  occurred  at  the  accident  scene  and 
how  CERCLA  requirements  were  violated  and  what  chemicals  wer-u  not 
■^G-''reG  '.-z  oe  pa^'t  of  rnar  1  "est  i -'a  ■  ecu  1  ""enient  5  .  •"'lew  ir  r  i-i  •:  =  £" 
■eocrted  oy  tne  _.A.  Times  of  the  rnon  -ita  c^  wc'r-i^?  ■  ■' 
r.' scar  r  ■  ages  among  those  cit'isns  wio  ,''e5''de  :  t  aric  r-is.'  '  ■' '  = 
devastated  area  of    t  h.e  Sacramei^to  .^iver. 

"ecnnolog-^  es  are  immediately  available  to  stop  f^ese  dec '  "f":- 3' -r 
conditions  while  comolymg  with  all  mandated  Federal  Liws.  '";  e  "=? 
IS  no  reason  that  they  not  be  implemented,  particularly  wh  =  r.  NO  "A- 
DOLLARS  are  required. 

30 
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S       Source  Data 
D 
N    Network 


12300  Tteinbrook  Parkway  '    Suite  500  •    RockvilU,  Maryland  20852  •  (301)  770-3902 

5J3oECT:  SEPTEMBER  5.  "Sdl  WEETNG  .Vl~H  THE  ^-filTEj  i~-i"E£  C^/^S" 
GUARD  EMERGENCY  RESPONSE  AND  NATIONAL.  RESPONSE  CE-'JTER  PEOPLE. 

PURPOSE:  TO  BRIEF,  DISCUSS  AND  DEMONSTRATE  A  PROVEN  'REA,.  7I;ME' 
COMPUTERIZED  TELECOMMUNICATION  DATA  SYSTEM  -OR  USE  IN  ~H£  CONTROu 
OF  THE  500,000  DAILY  SHIPMENTS  OF  HAZARDOUS  SUBSTANCES  I'l 
TRANSPORT. 

TO  DISCUSS  THE  IMMEDIATE  IMPLEMENTATION  OF  A  MAT:On-,l 
RESPONSE  SYSTEM,  UTILIZING  THE  UNITED  STATES  COAST  GUARD,  Tr^z 
NATIONAL  RESPONSE  CENTER  ( NRC )  ,  THE  U.S.  CORPS  OF  ENGINEERS  AND  T.-tE 
FEDERAL  EMERGENCY  MANAGEMENT  AGENCY  (FEMA),AS  THE  LEAD  AGENCIES  I\ 
RESPONDING  TO  ALL  NATIONAL  DISASTERS  WHETHER  NATURAL  Or    MAN  MAjt. 

~0  PROPERLY  JTILIZE  THE  NRC  3Y  USING  THE  "PEAl  TIME"  Z^TA 
SVS'EM  IN  ^RE"ORMI-iG  TiE  TAS.x,S  OF  RECORDING  AND  R  =  5=CM:i'.i  ~' 
EMERGENCY  SITUATIONS  AS  REQUIRED  UNDER  P. L. 36-510  iCERC.A. 

"0  ESTAB'-ISH  THE  NRC  A3  TmE  JLTIvIA~E  CCi'.:MA  iC  :E..~  =  -  !  -. 
REACTING  TO  NATURAL  OR  MAN  MADE  DISASTERS  FROM  POINT  OF  INCIDENT, 
TO  THE  COUNTY,  STATE  AND  THE  NATIONAL  RESPONSE  CENTER. 

TO  FINALLY  FULFILL  THE  MANDATE  OF  CONGRESS  WHEN  1'  PASSED 
THE  TRANSPORTATION  ACT  OF  1974. 

TO  INITIATE  A  NATIONWIDE  SEAMLESS  TELECOMMUNICATION 
SYSTEM,  PROVIDED  BY  SOURCE  DATA  NETWORK  AND  MARTIN  MARIETTA,  THAT 
UTILIZES  HARDLINE,  CELLULAR  AND  SATELLITE  COMMUNICATIONS.  POSITIVE 
COMMUNICATIONS  AT  ALL  TIMES  REGARDLESS  OF  LOCATION  OR  CONDI~IONS. 

TO  ELIMINATE  THE  USELESS,  DISRUPTIVE  INDU3TRV  SUPPLIED 
CHEMTREC  SYSTEM  THAT  CIRCUMVENTS  CERCLA  AND  THE  NFC  MISSION 
ESTABLISHED  BY  FEDERAL  LAW. 

•mEED:  it  HAS  BEEN  ESTABLISHED  IN  NUMEROUS  CONGRESSIONAL  hEA.Ri,\iS 
AND  LAWS  PASSED,  THAT  THE  MANDATE  OF  THE  CONGRESS  HAS  -NOT  BEE^t 
FULFILLED  AND  LIVES  AND  PROPERTY  ARE  NOT  BEING  PROTECTED  ADEOuATE_lr 
AGAINST  THE  RISKS  INHERENT  IN  THE  TRANSPORTATION  OF  HAZARDOUS 
MATERIALS  IN  COMMERCE.  THE  NATIONAL  ACADEMY  OF  SCIENCES,  IN  1J33. 
CALLED  FOR  A  SYSTEM  LIKE  THE  SDN  SYSTEM  TO  BE  DEMONSTRATEL  .  THE 
GENERAL  ACCOUNTING  OFFICE  ( GAO )  AND  THE  OFFICE  OF  TECHNOLOGY 
ASSESSMENT  ( OTA  J  ALSO  REPORT  THE  INADEQUACY  OF  THE  CURREN'  INDUSTRV 
PROGRAM.  THE  101  ST  SESSION  OF  CONGRESS  PASSED  •=  .  L  .  1  0  i -o  i  t  CA'__:vG 
POR  THE  IMPLEMENTATION  OF  T^E  TYPE  SYSTEM  TO  BE  DISCUSSED.  PENDING 
REVIEW  BY  THE  NAS. 

GOVERNOR  WILSON  OF  CALIFORNIA,  FOLLOWING  THREE  DiSASTrOuS 
ACCIDENTS  IN  HIS  STATE,  HAS  SAID  THAT  THE  CURRENT  SYSTEM  IS  BRO.nE.m 
AND  MUST  BE  FIXED.  WE  HAVE  ON  AVERAGE  OF  THREE  SERIOUS  ACCIDENT  ^E^ 
DAY  WITHIN  OUR  COUNTRY  AND  THE  RATE  OF  SUCH  INCIDENTS  HAS  INCREASED 
46*  SINCE  1985.  CONGRESSWOMAN  BOXER  HAS  HELD  HEARINGS  ON  THE 
SACRAMENTO  RIVER  DISASTER  AND  THE  EVIDENCE  PRESENTED  CLEARLY 
DEMONSTRATED  THE  INADEQUACIES  OF  THE  CURRENT  SYSTEM  AND  HOW  FEDERAL 
LAWS  ARE  BEING  VIOLATED  BY  BYPASSING  THE  NATIONAL  RESPONSE  CENTER. 
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jSCG  9/6/.- 

THE  SYSTEM:  THE  SON  SYSTEM  HAS  BEEN  THOROUGHLr  TESTE3  AfC'  PPO/E' 
AND  PROVIDES  A  SERIES  OF  CROSSCHECKS  THAT  ASSURE  T'n=  :  :v!FOPMA  T  I':.l 
AND  TECHNOLOGY  IS  CORRECT  AS  ENTERED  ONTO  THE  MANIFEST  FOR'/.  THE 
iVSTEM  ^ROvl  jci  -^i-;.  OEF  [  .\  I  '  I  /£  OAT'^  AS  i=ELA"ES  "C  ' -.=.  i.^--  -..i.-  li.  s 
TRANSPORTED.  REGARDLESS  OF  THE  METHOD  OF  "•^A.\S,=0'=^~ .  A-,2  li 
INSTANTLY  AVAILABLE  TO  THOSE  WHO  NEED  KNOW  IN  TIME  -'F  .'^EEJ, 
REGARDLESS  OF  LOCATION. 

ONCE  AND  INCIDENT  OCCURS,  THE  FIRST  RE3P0NDER  ACCESSES  "HE  'lEN'^A,. 
C^I.MP'J'E?.  ENTERS  "HE  AP°ROPRIATe  INFORMATION  SUC-"  AS  "-*=  "=-I_E  = 
"AG  NUM9ER.  AMD  ;nSTA,'JTANE0L3-Y  ^EOEI^ES  A:..  jAT-J  AS  -£_A"E:  '.  "—I 
CASGO.  "■-£  -iAZARDS  INVOLVED.  "nE  -POCEDURES  TO  a£  -:^_C.';E;-  •■;--■..£ 
NC'I-^InG  "HE  COi^rl"''  A.'.O  S~-T=  EME:^GENc^  r  REaP'-'.-iSi  '.i^'jA  ;  i  _  -  '  .  . ;  •,  "  . 
COME  ON  LINE  IN  SUPPORT  OF  THE  SCENE  COMMANDER.  TnE  SfSTEM  ,,it._ 
"HEN  INTEPPACE  WITH  THE  LOCAL  DEMOGRAPHICS  AS  "0  rO^-ITA,;. 
SCHOOLS,  OTHER  POTENTIAL  DANGERS  ALONG  WITH  THE  NUMBER  OF  P£0-_i 
WHO  MAY  NEED  TO  BE  EVACUATED  ETC.  ALL  DATA  COMES  UP  On  "-:=  S-,  ^i.^ 
COMMANDERS  COMPUTER  WHILE  THE  COUNTY.  STATE  AND  FEDERAL  i  NRC  ;■ 
REMAINS  ON  LINE  IN  SUPPORT  OF  THE  EVOLVING  SITUATION.  TO~A^ 
DEFINITIVE  DATA  IS  IMMEDIATELY  AVAILABLE,  REGARDLESS  OF  LOCATIOr.. 

RESULTS:  WITH  THE  IMPLEMENTATION  OF  THE  SDN  SYSTEM,  ;.:-£  A--;; 
PROPERTY  WILL  3E  PROTECTED  ADEQUATELY  AS  MAfiDATED  B'  N u . •.:£?. 0 ■.. S  . 
REPETITIVE  FEDERAL  LAWS.  THE  NATION  V.I.L  hA-.E  a  SEAVlSS. 
TELECOMMUNICATION  NETWORK  THAT  WILL  BE  AVAILABLE  ^CR  ALL  T>PES  '. - 
EMERGENCIES.  EVEN  WORLDWIDE,  AT  NO  COST  TO  Th£  TAX  ;-A:£-  AS  -  = 
S<S~EM  HAS  SEEN  DEVELOPED  2Y  THE  PRIVATE  SECTOR.  ONCE  IN  P^ACE.  ~r.-j. 
SYSTEM  WILL  PROVIDE  OVER  39.000  COMMUNITIES  A  LIS"  Oi-  -A;A:^CJLi 
MATERIALS  ENTERING  AND  LEAVING  THEIR  COMMUNITY  ON  A  THIRTV  (30-'  DA  • 
BASIS  SO  THAT  THEY  MIGHT  PROPERLY  TRAIN  AND  EQUIP  FOR  THE  MOPt 
HAZARDOUS  OF  MATERIALS  RELATIVE  TO  THEIR  IMMEDIATE  CONCERNS.  SDN 
SHALL  ALSO  PROVIDE,  THROUGH  A  FUNDING  TRUST  FUND,  APPROXIMATELY 
$136,000,000  ANNUALLY  FOR  THE  TRAINING,  EQUff^PING  OF  POLICE.  FIRE. 
EMERGENCY  RESPONSE  PERSONNEL  AND  COMMUNITIES  AND  P;,RCHASE  0- 
TELECOMMUNICATION  EO'JiPMENT  IN  ADDITION  TO  APPROX  IMA~EL' 
$150,000,000  ANNUALLY  TO  THE  STATES  FOR  COMPLIANCE  WiT-  T.-£  c-.-.- 
TITLE  III  PROVISIONS  OF  SUPERFUND. 

TIMING:  THE  S /STEM  IS  READY  FOR  IMMEDIATE  IMPLEMENTATION  ON  A 
REGIONAL  BASIS,  WITH  FULL  NATIONWIDE  OPERATION  UNDER  NINE  MONTHS 
FROM  START  UP. 

CONCLUSION:  SDN  AND  THE  INTERNATIONAL  ASSOCIATION  OF  FIRE  FIGHTEFS 
HAVE  SPENT  FIVE  YEARS  IN  GETTING  H.R  2584  THROUGH  THE  C0NGRESS_SO 
THAT  LIVES  AND  PROPERTY  MIGHT  BE  PROTECTED.  IT  IS  TIME  TO  GET  : HE 
FOX  OUT  THE  CHICKEN  COOP  AND  HAVE  THE  NRC ,  USING  TOP  TECHNOLOGY, 
DO  THE  JOB  FEDERAL  LAW  REQUIRES  THEM  TO  00.  THE  NATION  WILL  BE  WElL 
SERVED  WHEN  THIS  COMES  TO  FRUITION. 
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A  COMPOSITE  DESCRIPTION  OF  THE  SOURCE  DATA  Uc    WOPK  ;  SDN  ;  SiT;:.; 
UTILIZING  BOTH  THE  MARTIN  MARIETTA  TELECOMMUNICATION  NETWO=;^  ANC 

CELLPLEXUS 


LOCAL  POLICE  COk^HT  1 

OR^ *•  EMERGENCY 

FIRE  DEPT.  RESPONSE 

/      „l  GRC'J? 


ACCIDEM'T  SCENE 

\  FIRS"  RESPCNDEF.  SDN  C'J.'PVT~P  1  1-i        :  ,- ^  i 

OR        /  OR       * *  TELECOMMUNICATION. EMERGENC' 

/  SCENE  COMMANDER  NETWORK  P^E -PL'Ni t 

DISASTER  AREA  GROUP 

.'.   '*' 

^NATIONAL 
RESPONSE 
CENTER 

_  V 

U.S.  COft^S 

OF  £NG:N£=i=i 

THE  KEY  TO  ANY  SUCCESSFUL  RESPONSE  TO  AN  EMERGENCY  SITUATION  v'Us" 
BE  BASED  ON  INSTANT,  DEFINITIVE  INTELLIGEMT  INFORMATION  Orv|  .V-'C;- 
TO  BASE  DECISIONS.  THE  SDN-MARTIN  MARIETTA  TELECOMMUNICATION  SrSTE?.: 
PROVIDES  THAT  ABILITY  AT  ANY  TIME,  REGARDLESS  OF  WEATH£R  CONDITIONS 
AND  LOCATION. 
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TIB  IpMtal  Mpoit  1*7  (1) 


n«tur«.  Tb«y  oah  b*  handlad  by  tlM  p«opl«  and 
•qulpaant  *t  hand.  tut  (Tan  «  ■Inoc  incident  uy 
b«oaaa  a  HAJor  Incident  and  th«t  u*ioc  incident  o«n 
tAJt  resources  to  the  limit*  or  beyond,  eapeoleliy  if 
proper  planning  has  not  been  done.  There  ere 
nuMeroue  eKe^lee  of  bed  declalooe  beeed  on 
laaoourete  or  Inedequet*  InCorutlon — intormetton 
Uuc  planning  could  have  provided. 

In  order  to  prepare  plans  (or  a  haxardous 
■■tsrlals  incident,  public  safety  officials  should 
know  the  aaterlals  rn— inly  passing  through  their 
jurlsdiotioo.  ka  notsd  earlier  in  this  report,  such 
informstlon  Is  not  usually  available. 

Setter  inforaatlon  is  needed  on  the  behavior  of 
hasardous  aatsrials  under  eaargency  condltloos  In 
order  to  anticipate  probleas.  In  aany  cases,  these 
data  are  available,  as  is  the  technology  (or 
delivering  the  data.  what  is  lacking  Is  an 
appreciation  of  the  usefulness  of  the  infoniation. 

Those  responding  to  an  eaergency  auet  have 
Inforastion  iaaedlately  available  on  boat  the 
Involved  ■aterials  say  react — not  under  norvaX  or 
Ubocatory  conditions  hut  under  easrgency 
ocnditiaas.  iBsrgsncy-response  data  should  tell 
ebat  actions  can  be  taken  to  protect  large  nuabers 
o(  people  when  evacuation  is  not  possible. 

Kesponse 

In  response  to  any  haiardous  materials  emergency, 
there  are  a  (sw  basic  principles  that  must  be  kept 
clearly  In  mind.  The  primary  objective  Is  to 
Binialis  damage  and  Injury.  Nhile  time  may  be  an 
Important  (actor,  it  usually  is  not  the  paramount 
one. 

h  serious  hasardous  materials  Incident  will 
probably  be  too  comiilex  (or  any  single  individual  or 
organisation  to  have  all  the  Information  and 
answers.  To  oope  with  such  Incidents  tjikss 
emergency  management,  and  a  manigsmsnt-team  approach 
has  ths  best  chance  o(  succsss.  On(ortunataly, 
there  are  several  (actors  that  may  maka  such  an 
approach  difficult.  One  Is  a  lack  o(  trust  and 
understanding  between  the  various  groups  Involvsd. 
Another  is  (ear  of  liability  (or  what  may  occur 
during  the  emergency. 

A  third  (actor  essential  in  success(ul  smsrgency 
■anagamsnt  is  unity  o(  command — i.e.,  one  person 
must  be  In  chargs  and  must  accept  responsibility  (or 
what  occurs.  Command  must  be  given  to  that  person 
who  has  the  legal  responsibility  for  the  public 
sa(sty  o(  the  citizens  in  that  area.  In  any  state 
that  has  adopted  the  DnKora  Fire  Code,  that  person 
Is  the  (ire  chle(. 

Aside  from  legal  responsibilities,  there  are 
other  reasons  why  the  tire  chief  Is  the  Logical 
choice.  The  fire  department  often  Is  the  first 
emergency-response  teaa  on  the  scsne.  The  (ire 
department  will  havs  to  dsal  with  the  emergency  (or 
some  time  be(ore  shipper  representatives  or 
govarnmsnt  agencies  arrlvs,  and  there  is  An 
sxcsllsnt  chance  that  many  critical  decisions  will 
be  made  prior  to  the  arrival  of  this  assistance. 

The  fire  chief  may  pot  be  the  most  knowledgeable 
person  prssent  on  the  nature  of  the  material 
Involved  and  on  the  technical  procedures  needed  to 
dsal  with  the  problem.  Thus,  (ire  chie(s  or  others 
designated  to  be  in  charga  must  seek  all  advice  and 
counsel  available  to  them.  They  must  be  trained  to 
establish  a  command  post,  to  gather  advisors,  to 
weigh  and  consider  advice,  and  to  act  on  it.  At  the 
saw  time,  advisors  must  raaliie  that  the  commindtng 
o((lcer  has  the  responsibility  for  public  safety  and 
for  the  actions  to  be  taken. 


Cnsmunioation 


rill  SI  iin  iiilMuill'  11  ion,  both  tace-to-(ace  and  over 
distance,  is  vital.  Members  of  the  teams  sust 
maintain  contact  with  each  other  and  yith  thoee  in 
charge  at  the  cnmmind  post. Since transmissions 
over  dllCaMa  ^eiy  heavily  on  radio,  it  is  important 
that  planning  for  emergency  management  consider  the 
transmitting  and  receiving  capabilities  of  each 
team.  The  command  poet  must  be  equipped  with  modern 
equipment  to  facilitate  co^minication  over  distance. 

Another  area  of  communication  is  with  the  public, 
including  the  release  of  information  to  the  media 
and  giving  public  warning.  Press  and  media 
relations  are  iaportant  parte  of  emergency  scene 
managemsnt.  The  public  has  a  right  to  know  what  Is 
happening  in  their  community,  and  accurate  and 
responsible  reporting  of  an  incident  can  meet  that 
need.  Conversely,  a  lack  of  accurate  information 
can  lead  to  very  undesirable  consequences. 

A  major  haiardous  materials  Incident  in  a 
metropolitan  area  may  necessitate  warning  thousands 
of  people.  Bvacuatlon  will  be  difdcult,  perhaps 
Impractical,  or  sven  Impossibls.  In  spits  o(  this, 
in  some  situations  people  must  be  warned  to  take 
soma  action  to  avoid  injury.  There  is  no  practical 
way  o(  giving  such  public  warning.  Broadcast  media 
will  reach  thoss  who  happen  to  be  listening  or 
Watching,  Police  nay  be  abls  to  warn  those  In  the 
streets.  Despite  the  beat  ef(orta,  however,  many 
will  not  hear  Che  warning. 

One  answsr  might  lie  in  the  Installation  o( 
warning  devices  in  major  areas  o(  occupancy  that 
could  be  activated  by  authorities.  Whatever  the 
answer,  the  whole  issue  o(  public  warning  and 
avoidance  measures  is  one  that  needs  serious 
consideration  and  planning. 

SmerqencY  In(ormatlon 

Those  managing  an  incident  need  accurate,  ^timely 
InTCrmatlonT^Tll^tn^rmatTon  bass  is  so  complex. 
that  a  copcerted  e((ort  is  required  to  pjovlde  An 
edequata  resource  ftle^J^  the  scene.  The  (tl,e  must 
contain  in(or»atlon__l^a^(ori»at  tha^__^jjjjj|£^Y 
understandable  to  people  unaer  tne  streii|,i  ni;  *n 
ymeraenmt. 

The  cooperative  effort^  of  CHPfTHg;  .nd  th. 
"■"•'"Ifll  "as-o""  e^nr.r  tn  nrovld.  Chi,  type  of 
information  are  recoqnized^^  as  valuable  and  deservipy 
ft  encouragement  and  support.  A  avscejj^j_<r^f[|ft^rg,»^ 
-ffort  to  develop  a  reliable  data  base  for  u.a  at 
emergency  scenes  needs  to  be  sustained  beeauaa  of 
the  dynamtc  nature  of  hal.rdoua  materials 
Such  data  baae^  needs  ^  are  ^not  ^sa^lg.djid 
safsty   data   sheets   or   emergency-responsy 


£2- 


au^debook^  alone.  These  are  ussful  e((orta  that 
yhould  be  continued,  improved,  and  refined,  butthejf 
do  not  provide  su((lctent  ln(ormation  (or  many 
e^fcumatancea. 

Shipping  papers,  placarding  with  material 
identification  nuebers,  and  labeling  also  contribute 
valuable  in(ormation.  They  (ail  however,  Jja^^ 
they     are     unlfocmly enforced.     ^If    ^ 


enecqencv-casponse  team  cannot  have  ronf ^,^,■[;r,.  th^t. 
a  vehicle  1.  properlY  placarded,  then  the  vehicle 
might  as  well  not  be  placarded  at  all,  yhoae  at  the 
scene  must  assume  that  the  placardina_^fl^orajf ton 
presented  la  correct. 

In  the  vast  majority  o(  cases,  the  responsa  to 
the  scsne  o(  a  hazardous  materials  incident  will  not 
involve  (ederal  response  personnel.  Thus,  the 
garget  (or  response  information  at  the  scene  must  be 
local  personnel.  The  systems'Taveloped  to  meet 
6n-scens  information  needs  must  be  designed  for  the 
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na  spMiAi  tmpott  1*7  (1) 

loe«l  c««pend«r»,  vto  lvnr«  eh«  aojt  tr«qu«nt  iwd 
tor  »uch  d«t«. 

UOOMaKMTIOli   4  I      DEVELOPHEKT  OP   inOIWATIOM 

^r«d«l«l  M«iiet««  with  — «rq«ncv-r««pon««  duele^ 
■bould       t«li««ctlontod«y«lop       th«       t«qulf«<i 

^«i»t  td«nttficjtlon  *nd  «»tl»jtton  (botli  r««oe«  *nd 
ftft  x^anat  of  Uw  n*tuf  *nd  d«qr*«  og  hAX<cd  in 
hj««rdo»l«  ■at«tl<l«  «Mtq»tx:l««.  Conaf«a^  (hbuld 
■UDOQCt    f — 4tch    to    iapcov    »vluatlon    of    on-8c<n« 

tMXSlAU    «nd     to     t«Ctllt«r«    r-m— imlriir  inn     b«tw««n     til 

c««iion«tbl«  tndl»ldu*l»  «nd  fMM  j»  w«11  j«  xlth 
yh«  <Mo«r«l  public. 

*  9r«<t  d«*l  of  afCoct  auat  90  Into  •■•cqcncy 
I««pons«.  Much  dls«9tmMnt  axlsti  on  what  !■ 
n««d«d.  Th*  eoof«c«nc«  eo— ltt««  racoaaand*  that 
iMMdiata  attantlon  ba  glvan  to  tha  tbcaa  acaaa  o< 
planning,  ttalnlnf,  and  daalqnatlon  oC  oho  la  In 
obatga  o(  hatardoua  aataclala  tcanaportatlon 
aaarqanclaa.  Hbaraaa  In  tha  paat  tha  (adaral  col* 
has  baan  dlcactad  alaoat  axcluslvaly  to  tha 
pta-accldaot  actions  o(  Industry,  tha  poat-accldant 
•ctieoa  of  all  pattlas  daaand  tbocouqb  axaalnatlon 
at  tha  (adacal  l**al. 

nRomc  Si  trainiik: 

Tbaca  Is  no  syatasutlc  (adacal  appcoach  to  tcalnlng 
In  tha  acaa  ot  haxacdoua  aatacials  tcanapoctatl<x>. 

In  a  (ollow-up  to  tha  tan  critical  Issuas  sucvay 
eonduetad  aaong  tha  InTltaas  to  tha  HllllaBSburq 
oonfaranca,  tha  lasua  aoat  Cra<|uantly  Includad  was 
tha  nsad  (or  tcalnlng  toe  tha  aora  than  2  ■llllon 
parsons  Involvad  In  all  aapacts  o(  haiacdous 
Bataclals  transpoctation.  Such  gcoups  Includa  tha 
(olloHln9i 

1.  Parsonnal  Involvad  In  astabllshing  raqulatlons 
and  aniorolng  thaa; 

3.  Shippara  wbosa  raaponslblllty  Involvaa  tha 
olassltlcatlon,  packaging.  Barking,  laballng,  and 
docuaantatloa  ot  tha  hatardoua  aatacials  to  ba 
transportsdf 

3.  Carrlar  pacaonnal  who  hava  tha  caaponsiblllty 
tor  transporting  batardous  aatacials  in  coaaarcai 

4.  Parsonnal  who  caeaiva  tha  aatacials  (coa  tha 
cacclacs  and  aust  handla  thaa  in  thair  diasaaination 
to  uaarai  and 

5.  Caargancy-rasponsa  parsonnal  who  raspond  to  an 
incldant  Involving  hatardoua  aatarlals. 

All  ot  thasa  auat  ba  trainad  in  tha  propar 
partoraanca  ot  thair  joba  and  in  tha  ragulations  as 
thay  attact  thasa  jobs. 

Honcoapllanca  with  ragulations  that  govarn 
hatardoua  aataciala  tcanspoctatlon  has  baan 
attrlbutad  by  aany  tadaral  aganciat  to  a  lack  of 
knowladga  and  training  aaong  both  cacclacs  and 
ahlppacs.  Siailacly,  tha  tcaining  of  casponsa 
pacsonnal  haa  baan  inadaquata. 

Basically,  all  tcaining  foe  haiacdous  aataciala 
can  b*  dividad  into  thcaa  aa)or  catagociaai 
pcavantion,  initial  caaponsa,  and  ratlactlva 
rasponsa. 

Pravantion 

Pravantion  rataca  to  thosa  actions  ot  industry  and 
ragulatory  author  itlaa  to  ansura  that  tha  product  is 
pcoparly  classltlad,  packagad,  labalad,  docuaantad, 
and  aataly  transportad. 

DOT,  through  tha  KTB  and  tha  (our  aodal 
adalnlstratlons,  writaa  and  anforcas  thasa 
ragulations.   Thair   purpoaa   is   to  packaga   tha 


asy 
,/ 

product  In  such  a  way  that  It  will  ba  satsly 
contalnad  during  tha  axpactad  noraal  rlgora  ot 
transportation.  Tha  f adaral  aganciaa  ara  activa  In 
•ntorcing  thasa  ra^ulationa. 

Tha  training  of  inspactors  consists  o( 
faailiariiatlon  with  tha  ragulations  (ollowad  by 
.on-tha-job  training  and  azparianca.  Inspactors  ea^ 
ba  aftactiva  laaadiataly  dua  to  tha  fairly  low  risk 
,  involvad  and  tha  fact  that  quaations  can  ba  diractad 
to  aupaciocs  or  to  tha  im.  It  is  also  iapoctant  to 
nota  that,  baaidaa  tha  fadacal  agancias,  soaa  atatas 
taka  an  aftactiva  pcavantiva  cola. 

Tcanspoctatlon  incldanta  that  involva  hatacdous 
aatacials  occuc  in  pcopoctlon  to  tha  nuabar  of 
vahiclaa  carrying  hazardous  aatarlals  coaparad  with 
tha  total  nuabar  of  vahiclaa.  In  othar  words,  tha 
prasanca  of  hazardous  aatacials  naithar  adda  to  nor 
datracta  (roa  tha  poasibility  of  a  transportation 
incldant. 

Initial  Raaponsa 

Initial  raaponsa  ratara  to  actions  takan  liadtstaly 
attar  a  hazardous  aatarlals  accidant  or  incldant  by 
industry  and  tha  various  local,  stata,  and  tadaral 
rasponsa  agancias,  saaking  to  ainiaiza  and  control 
tha  affacts  of  tha  accidant  or  incldant. 

If  a  tcanspoctatlon  Incldant  Involving  hazardous 
aatacials  occuca,  caaponding  pacsonnal  ara  aost 
oftan,  if  not  always,  thosa  who  would  raspond  to  any 
tcanspoctatlon  incldant.  Thaic  actions  aay  ba 
aztcaaalv  ccitical.  kn  incldant  laprop^rlv  handlad 
can  bacoaa  a  cataatropha. 

Unfoctunataly,  t icat-casponsa  paraonnal  ara 
llkaly  to  hava  racalvad  ainiaal  training  in  propar 
raaponsa  to  a  hatardoua  aatariala  Incldant. 
Tachnlcal  qualifications  of  rasponsa  paraonnal  in 
largar  eltiaa  usually  ara  battar  than  thosa  of 
voluntaar  units,  but  tha  tachnlcal  coapatanca  and 
hazardous  aatarlals  background  ot  tha  aajorlty  of 
pollca,  aaargancy  asdical  parsonnal,  and 
firatlghtars  ara  ganarally  lass  than  adaquata.  Paw 
lacalitiaa  ara  awara  of  tha  typa  and  quantity 'of 
hazardous  aatariala  that  aova  by  rail  oc  highway 
through  thair  araa.  Most  ac«  also  unawara  o'  --- 
laolicatlons  ofTha  vactoui  pftYaical.  chaalcal 
toKicoloqical  pcopa 


of  hazardous 


atacials. 


It  la  iaportanC  to  note  heca  that  tha  vast 
aajorlty  of  initial-c^aponsa  parsonnal  will  navar  ba 
Involvad  in  an  incldant  in  which  a  hazardous 
aatacial  la  ralaasad.  Also,  aost  initial-ratponta 
paraonnal  do  not  hava  tha  azparianca,  tachnlcal 
background,  or  tlaa  to  pcapara  for  tha  potantlal 
raaif ications  of  a  hazardous  aatariala  incldant. 

Training  in  initial  aaargancy  raaponsa  la 
probably  tha  laaat  avallabla  typa  of  hazardous 
aatacials  tcaining.  It  la  usually  not  offacad  at 
tha  location  whaca  it  will  ba  utad,  nor  ara  tha 
parsons  who  will  ba  involvad  in  ita  uaa  thosa  who 
attand  tha  coursas. 

Sinca  tha  paopla  who  auat  ba  trainad  raraly  usa 
tha  training,  thay  cannot  ba  axpactad  to  apply  it 
pcoparly  in  a  raal  situation.  Tha  initial  raaponsa 
will  ba  aada  by  paraonnal  who  will  ba  poorly 
praparad  and  inaxpariancad  in  raaponding  to 
hatardoua  aatarlals  incldanta. 

Yat,  tha  tacord  la  not  unduly  frlghtaning. 
Batardous  aatacials  Incidants  do  occuc  and,  thcough 
gcaat  affort,  couraga,  and  quick  thinking,  ara 
fairly  wall  handlad  by  thosa  who  tlrat  raspond. 
Initial  rasponsa  usually  is  basad  on  tha  anticipatad 
worst-casa  conaaquancas,  avan  though  this  doas  not 
always  coaa  about.  Thut,  tha  action  takan  la 
assuaaO  to  hava  baan  tha  appropdata  ona. 

Parsonal  risk  to  tha  Inltial-ratpnn^.  foreaa  can 
ba  axtraaalv  high.   Evan  if  tha  hatardoua  aatarial 
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•  ffort  ahould  noC  b«  Had*  to  Il^it  the  n\»b«r  of 
datA  fl«].d«  contained  in  th«  iinlfoxw  hazArdoiM  mats 
■anifatt  fonut.  Obvioualy,  tha  »ora  data  flalds 
storad  in  <•  "oaputaricad  ayatan.  tha  oKira  coapLi- 
catad  (axpar^iva)  tha  ayataa  itaalC,  and  tha  nora 
■ophiaticatad    (axpanaiva)    tha  aquipvant   raquirad. 

Tha  pracadin?  paraqrapha  hava  dlacuasad  tha 
opportunity  Cor  tha  Cadaral  hazardoua  waste  aanifaat 
raquxraaants  to  ba  modified  to  enhance  tha  applica- 
tion of  axlstinq  coa^utar-baaad  technology  In 
harardoua  waata  aanaqament*  The  nora  fundanantal 
question  raaalns.  howaver:  Should  tha  regulations 
thamsalvaa  ba  changed  to  eaa>raca  tha  uaa  of  automa- 
tion as  a  substitute  for  the  written  hazardous  waste 
■anlfest? 

The  trend  in  our  aconooy  la  toward  a  paperless 
caa«ercial  syst^*  Coiverclal  "paper"  Is  trans- 
ferred electronically  without  tha  benefit  of  paper, 
or  with  papacAj  a  conflrvlng  back-up  systea-  If  a 
federal  agency  such  as  DOT  or  KPA  were  to  adopt  a 
centralized  autoaatad  data  base  for  tracking  and 
reporting  hazardous  wastes  *  would  not  the  result  be 
better  protection  for  the  anvlronnant  and  the  public 
health  and  safety  with  a  laasened  economic  burden  on 
Industry?  Under  such  a  system,  a  generator  wishing 
to  transport  a  hazardoua  waste  shipment  would  con- 
tact a  trained  data  entry  clerk,  using  an  inter- 
active computer  terminal,  could  instantly  verify 
permit  status,  waste  acceptability,  and  the  variety 
of  CPA  and  other  Identification  codes  associated 
with  wastes,  generators,  transporters,  and  dis- 
posers* At  the  other  end  of  tha  shipment,  whan  tha 
disposer  receives  a  shipment  of  hazardous  wastes,  it 
too  will  contact  the  central  data  base  to  remove 
that  manifest  from  the  active  portion  of  the  file 
and  put  the  manifest  information  In  a  summary  file 
for  use  hy   interested  parties* 

Telephone     contact     Is     not     an     essential     par«     of 


such  a  system.  Large-volume  users  oould  be  equipped 
with  their  own  remote  data  entry  atations*  Creation 
of  such  a  centralised  computer  data  basa  would,  of 
course,    raise  other  questions! 

1.  Should  the  system  be  maintained  by  a  federal. 
state,  or  regional  agency  or  by  a  private  corpora- 
tion or  by  a  combination  of  private  and  government 
entitles? 

2.  Could  such  a  system  be  developed  in  which  a 
ccoanon  manifest  is  supplemented  by  other  legitimate 
state   information   requirements? 

3.  Are  we  prepared,  as  a  society,  to  dedicate 
the  resources  necessary  to  enforce  regulations  as 
quickly  as  violations  are  detected  by  the  automated 
data  base  management   system? 

4<  Can  appropriate  security  measures  he  incor- 
porated into  the  system  to  assure  that  proprietary 
business   information  is   not  inadvertently  disclosed? 

SUMMARY 

The  principal  issue  addressed  by  this  paper  is  the 
problem  created  by  the  proliferation  of  inconsistent 
hazardous  waste  manifest  requirements  by  the  several 
states*  While  differences  in  state  approaches  to 
hazardous  waste  management  are  recognized  in  the 
statutes  supporting  EPA  regulations,  differences 
between   the   states   in   hazardous   waste   manifest 


;ch  threaten  to  wreak 
'.e  and  frustrate  the  ongoing 
isting  computsr  data  base  manage- 
the  problems  of  hazardous  waste 
slly,  the  issue  of  federal  assump- 
tion of  data  management  responsibilities  with  re- 
spect to  hazardous  waste  manifests  is  presented  to 
initiate  and  stimulate  discussion  on  this  laf>ortant 
question* 


requirements  as 
Interstate  coovk 
efforts  to  apply 
ment  technology  ' 
manageownt . 
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TCCHNOLOSV  ASSfSSUENT  BOAIIO 
MORRIS  K    UOALL  AftrZONA.  CHAinMAN 
TEO  STT/ENS.  ALASKA.  VICE  CHAiRUAN 
OA%N  C   MATCH   UTAH  CEOIGE  c    MOWN    . 

Congrtss  of  tijt  Snitrb  dtatts 
0--  -  c...c«  Office  cf  Technology  Assessment 

Washington.  DC  203  10-8025 


JO**N  0  OI*tGIU.  UtCMCAM 
imtfST  f   MOLUNGS    SOUTM  CAMQUNA 

ciAiVOfffa  nu.  •ihooi  island 


May  21,  1987 


The  Honorable  Douglas  Applegate 
U.S.  House  of  Representatives 
Washington,  DC    20515 

Dear  Congressman  Applegate: 

Thank  you  for  your  letter  of  May  13  regarding  the  information  system  available 
from  Source  Data  Network.   Mr.  John  MulhoUand,  of  Source  Data  Network,  had  asked  me 
when  we  saw  each  other  at  a  hearing  last  month,  whether  OTA  would  be  interested  in 
seeing  another  demonstration  of  the  system.   I  have  been  expecting  a  call  from  Mr. 
Mulholland  to  make  arrangements.   In  the  meantime,  a  colleague  at  the  Congressional 
Research  Service.  Dr.  Paul  Rothberg,  has  told  me  that  he  was  present  at  a  demonstration 
of~the  system,  and  that  it  had  worked  smoothly. 

We  would  be  pleased  to  take  another  look  at  Source  Data  Network's  system,  either 
at  OT.\  or  your  offices  and  look  forward  to  hearing  from  Mr.  Mulholland. 

Sincerely, 

Edith  B.  Page     '^ 
Project  Director 
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Dow. 
UNITED  STATES  HOUSE  Or-  ncrntS   MTATIVES 


May   4,    1988. 


Comaandar  X«n  Rock 
National  Raspons*  Cant«r  , 
Coast  Guard  U*adquart«rs 
Room  2611 

2100  S«cond  Strsat,  S.W. 
Washington,  D.C.   20593 

0«ar  Comfflander: 

For  the  past  Uiraa  years  I  hava  baen  actively  pursuing  the 
enactment  of  an  affective  hazardous  mater-als  emergency  response 
system.   The  current  archaic  system  does  not  meet  the  mandate  of 
the  1974  Hazardous  Materials  Transportation  Act  amd  poses  a 
serious  threat  to  every  community  across  the  country.   My  purpose 
for  writing  is  to  obtain  necessary  data  fiom  the  National 
Response  Canter  in  order  to  further  my  efiorts. 

I  am  requesting  information  pertaining  to  hazardous  ' 
materials  accidents  and  mishaps.   I  would  appreciate  it  if  you 
could  furnish  me  with  the  number  of  incidences  handled  by  the 
Canter  and  the  disposition  of  this  incidences.   I  would  be 
interested  the  the  length  of  time  required  to  handle  these  ' 
accidents,  the  cause  of  the  accidents,  anc.  the  manner  utilized  by 
the  Center  for  identifying  the  materials  cr  waste  involved  in 
these  accidents.   I  realize  that  my  reqpaest  is  quite  involved, 
however,  in  order  to  change  the  current,  totally  inadequate 
system,  I  will  need  this  documentation.   I  would  appreciate  a 
prompt  reply  to  my  request  as  the  Committee  on  Public  Works  and 
Transportation  Committee  will  be  conducting  several  hearings  on 
the  problems  surrounding  the  transportation  of  hazardous 
materials  and  waste  within  the  jfAy  near  future  and  this 
information  will  be  crucial  ttf  tlyese  efforts. 

Thanking  you  in  advan«  foy  your  assistaiy^e,  I  remain 

sinc^ely 


JGLAy  APPI 
MEMBER  OF  CONGRESS 


OA:ag 
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STATEMENT  OF  FORMAL  RECOGNITION 
AND  ATTENDANT  UNDERSTANDINGS 

Section  109(d)(2)  of  the  Hazardous  Materials  Transportation  Act,  49  U.S.C. 
1808(d)(2),  requires  the  Secretary  of  Transportation  to  establish  and  iiiuintain  a  central 
reporting  system  and  data  center  to  provide  law  enforcement  and  firefighting  personnel, 
and  other  interested  persons  and  government  officers  with  information  and  advice 
necessary  to  meet  emergencies  associated  with  the  transportation  of  hazardous  materials. 

The  responsibility  for  carrying  out  this  requirement  has  been  delegated  to  the 
Administrator,  Research  and  Special  E>rograms  Administration  (RSPA),  49  CFR  1.53(e). 
Under  the  authority  of  14  U.S.C.  141(a),  the  United  States  Coast  Guard  is  providing 
assistance,  through  the  National  Response  Center  (NRC),  to  the  RSPA  in  carrying  out  this 
responsibility. 

The  Chemical  Manufacturers  Association,  Inc.,  (CMA),  on  behalf  of  the  chemical 
industry,  currently  maintains  CHEMTREC,  a  well  known  and  frequently  utilized  central 
emergency  response  service  which  provides  law  enforcement  and  firefighting  personnel, 
carriers,  and  others  with  information  and  assistance  for  dealing  with  emergencies 
involving  chemicals  and  trade  name  products  and  other  hazardous  materials. 

On  this  date,  March  13,  1980,  the  Administrator  of  the  RSPA  formally  recognizes 
CHEMTREC,  owned  and  operated  by  the  CMA,  as  a  source  of  case-by-case  telephonically 
issued  information  and  advice  to  public  and  private  bodies  and  organizations  and  other 
persons  confronted  with  chemical  and  other  hazardous  material  emergency  incidents.  The 
Department  of  Transportation  (DOT)  and  the  CMA  intend  and  expect  that  the  NRC  and 
CHEMTREC  will  cooperate  in  collectively  providing  the  system  and  data  center  required 
by  49  U.S.C.  1808(d)(2). 

This  statement  includes  the  understandings  attendant  to  the  formal  recognition. 
Neither  the  formal  recognition  nor  the  understandings  may  be  construed  as  creating, 
modifying,  or  in  any  way  affecting  either  (1)  the  rights,  duties,  or  obligations  of  the  DOT 
or  any  of  its  agencies  or  the  CMA  or  any  other  person,  or  (2)  the  liability  of  the  DOT  or 
the  CMA  as  between  themselves  or  to  any  other  person. 

The  following  understandings  are  attendant  to  the  formal  recognition. 

1.  CHEMTREC  will  notify  the  NRC  promptly  upon  receipt  of  information 
concerning  significant  incidents  and  emergencies  involving  hazardous  materials  or 
hazardous  substances. 

2.  The  NRC  will  notify  CHEMTREC  promptly  of  any  incident  or  emergency 
when; 

a.  the    person    reporting    the    incident    or    emergency    requests    such    a 
notification; 

b.  the  NRC  decides  that  the  person  reporting  the  incident  or  emergency 
needs  information  or  advice  which  may  be  available  through  CHEMTREC;  or 

c.  the  NRC  decides  that  the  incident  may  be  of  interest  to  CHEMTREC. 
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3.  Neither  CHEMTREC  nor  the  NRC  can  verify  the  accuracy  of  information  or 
reports  which  they  receive  and  must  rely  on  data  and  information  which  they  are 
given. 

4.  The  responsibility  of  any  person,  under  any  statute,  regulation,  directive,  or 
order  to  report  a  discharge,  release,  incident,  or  emergency  is  not  satisfied  by  a 
report  to  CHEMTREC,  even  where  that  report  is  transmitted  to  the  NRC  by 
CHEMTREC. 

5.  The  DOT  and  the  CMA  intend  to  work  toward  long-term  goals  relating  to 
hazardous  material  incident  and  emergency  response,  including  tNit  not  limited  tot 

a.  the  continued  improvement  of  liaison  between  the  NRC  and  CHEMTREC 
and  with  other  industi7  and  government  bodies  or  organizations  which  have 
emergency  response  responsibilities  and  capabilities,  consistent  with 
applicable  statutes,  regulations,  executive  orders,  and  directives; 

b.  the  continued  improvement  of  communication  equipment  and  related 
systems,  consistent  with  applicable  legal  authority  and  available  resources; 
and 

e.  procurement  of  additional  resources  by  the  DOT  and  the  CMA  to 
enhance  the  capability  of  their  respefctive  centers,  consistent  with  applicable 
legal  authority  and  available  funding. 


Hgntd  and  aeknowlfdivd. 


Howard  Dugoff 

Administrator 

Research  &  Special  Programs  Administration 

U.S.  Department  pt  Trampprtation 


T 


Rdbert  A.  Roland 

President 

Chtmieal  Manufaeturers  Asaoeiation,  bie. 


290 


—      '■*"  0<«t«ieT  OM  .■^,  COMMITTEES 
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ioj.ji».«jn  wmlW  transportation 


CHtt.ieT  a-KH  ^l^^W^^  VETERANS'  AFFAIRS 

Sluu>nnu.l  ai4-ti}-]TI(  <    "'«''* 

S'  Cuuarnui  •l4^t»-<«00  ,    „  CHAIRMAN 

WW  ft«>oti»,.  1  l(.l<].|l  I J  SueCOMMITTEE  ON  COMPtNSAnON 

E..,u,..^:,.-3.5.5«-  DOUGLAS  APPLEGATE  -^-sion  «o .nsu-ance 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES       ^^  ;        ^ 

'^  '■     '.   •/.'■■ 
July  28,  1988 

Ms.  Cindy  Douglass,  Administrator 

Research  &  Special  Programs  Administration 

Room  8410 

400  Seventh  Street,  S.w. 

Washington,  D.C.   20590 

Dear  Ms.  Douglass: 

I  am  writing  regarding  your  appearance  on  May  25th,  before 
the  Subcommittee  on  Surface  Transportation  concerning  the 
transportation  of  hazardous  materials  and  waste.   I  appreciate 
the  in  sight  that  you  brought  to  the  hearings  and  believe  that 
all  of  the  testimony  presented  at  the  hearings  will  be  vital  in 
our  efforts  to  reauthorize  the  1974  Hazardous  Materials 
Transportation  Act. 

Because  the  record  is  still  open,  I  felt  that  the  best 
approach  would  be  to  contact  you  directly  with  the  many  questions 
that  I  have  regarding  your  testimony  and  the  role  that  R.S.P.A. 
has  played  in  regulating  the  transportation  of  hazardous 
materials.   Following,  is  a  list  of  questions  that  I  would 
appreciat<3  the  Administration  responding  to,  these  responses  will 
be  important  in  my  efforts  to  protect  commiinities  from  the  threat 
that  they  fact  today: 

1.  In  your  letter  to  me  of  May  8,  1986,  you  stated  you  met 
the  requirements  of  Section  109(d)(2)  of  the  HMTA  of  1974  by  a 
Statement  of  Formal  Recognition  between  DOT  and  CHEMTREC;  does 

that  document  require  a  twenty  four  hour  operation  by  CHEMTREC?  What 
section  of  the  document  defines  the  duties  of  CHEMTREC?  What 
section  of  the  document  requires  CHEMTREC  to  maintain  records  of 
reported  incidents  and  accidents?   How  many  accidents  and 
incidents  were  reported  to  CHEMTREC  in  1986-1987,  how  long  a 
duration  were  they  and  what  were  their  final  dispositions? 

2.  Since  R.S.P.A.  appears  to  be  the  "lead  agency,"  in 
monitoring  the  transportation  of  hazardous  materials  and 
regulating  the  necessary  safety  procedures  for  transporting  these 
toxic  chemicals,  I  am  interested  in  knowing  what  the  total  cost 
to  the  Federal  Government  is  for  protecting  the  general  public, 
emergency  response,  and  enforcement?  This  would  include 
R.S.P.A.,  E.P.A.,  F.E.M.A.,  the  National  Response  Center,  the 
Department  of  Energy,  and  the  Department  of  Defense.   I  realize 
that  an  exact  cost  may  not  be  possible,  but  an  educated  estimate 
would  be  acceptable. 
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July  28,  1988 
Page  two 

3.  In  your  testimony,  you  discuss  the  Hazardous  Materials 
Information  System  (HMIS) .   The  Administration's  goals  of  this 
system  are  to  expand  the  scope  and  availability  of  this 
information,  expand  your  trend  analyses  and  policy  development; 
increase  the  education  and  training  of  users;  expand  the 
compatibility  of  HMIS  with  other  computer  systems;  and  develop 
new  data  bases  and  more  user  friendly  software.   I  am  interested 
in  knowing  when  these  goals  can  be  accomplished  and  what  the 
estimated  cost  will  be  to  the  taxpayer? 

4.  On  page  19  of  your  testimony,  you  discuss  the  importance 
of  proper  emergency  response  in  the  event  of  an  accident.   You 
state  that,  "In  the  event  of  such  an  accident,  it  is  vital  that 
efforts  to  lessen  the  hazards  be  initiated  as  rapidly  as 
possible.   For  this  prompt  response  to  be  possible,  a  number  of 
actions  must  be  taken  including: ... (2) .  proper  identification  of 
the  physical  or  chemical  properties  of  the  released  material..." 
How  does  R.S.P.A.  plan  to  ensure  that  local  and  state  officials 
can  meet  this  important  criteria?   CHEMTREC  is  only  of  use  when 
the  officials  know  the  commodity  and  OTA  has  reported  the 
problems  that  exist  with  current  procedures  for  identifying  the 
contents  of  the  cargo. 

5.  I  am  also  interested  in  your  comments  on  the  data-link 
between  CHEMTREC  and  the  National  Response  Center.   How  many 
accidents  and  incidents  were  reported  by  CHEMTREC  to  the  National 
Response  Center  ir  1986-1987?   How  often  was  this  data-link 
between  CHEMTREC  and  the  National  Response  Center  used  by  each 
organization  in  1986-1987? 

I  realize  that  my  questions  are  extensive  and  involved,  but 
would  appreciate  a  prompt  response.   If  some  of  the  questions 
require  a  longer  study,  please  report  back  to  me  as  much  as 
possible.   For  the  questions  that  you  believe  require  a  longer 
review,  I  would  appreciate  som^^Jjpe  of  schedule  on  whan  Z  can 
anticipate  an  answer. 

Thanking  you  in  advanc|f  for/your  prompt  attention  to  this 
matter,  I  remain 


JGLAS  A 
MEMBER  OF  CO! 


DA:ag 
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us  Department  v.- ^n....„r.m. 

o(  Transpjortation  ^^ 

Reseorchand  ScP  I  6  »« 

Special  Programs 
Administration 


The  Honorable  Douglas  Applegace 
House  of  Representatives 
Washington.  D.C.   20515 

Dear  Congressman  Applegate: 

Thank  you  for  your  letter  concecning  the  safe  transportation  of  hazardous 
materials.   I  appreciate  the  concerns  ycu  have  expressed  and  share  your 
desire  to  move  these  materials  safely.   I  am  pleased  to  have  Che  opportunity 
to  provide  you  with  information  on  this  subject.   Let  o'.e  address  each  of  your 
concerns  in  turn. 

1.   The  statement  of  Formal  Recognition  betv;een  l:he  Department  of 

Transportation  (DOT)  and  the  Chemical  Manufacturers  Association  (CMA) 
does  not  impose  a  legal  requirement  on  the  Chemical  Transportation 
Emergency  Center  (CHEMTREC)  to  operate  twenty-four  hours  a  day. 
However,  the  CHEMTREC  activity  is  a  twenty-four  hour  a  day  operation 
and  has  functioned  in  this  manner  since  it  began  operation  more  than 
17  years  ago.   The  CMA  has  assured  us  chat  it  will  continue  to 
operate  a  twenty-four  hour  service  so  long  as  a  need  exists  for 
assistance  with  chemical  spills,  fires,  or  leaks. 

The  duties  and  services  that  CMA  has  agreed  to  provide  are  included 
in  the  CHEMTREC/DOT  statement  of  Formal  Recognit^ion  under  the  section 
listing:   "The  following  understandings  arc  attendant  to  the  formal 
recognition."  The  first  paragraph  specifies  that  CHEMTREC  will 
notify  the  NRC  promptly  of  significant  incidents  and  emergencies 
involving  hazardous  materials,  and  the  fifth  paragraph  outlines  long- 
term  goals  relating  to  the  improvement  of  liaison,  operational  ser- 
vices, communication  equipment,  and  other  vital  resources. 

There  are  no  cequirements  under  the  agreement  to  maintain  specific 
records.   However,  CHEMTREC  forwards  a  monthly  report  to  DOT  that 
provides  statistics  concerning  its  activities.   It  also  retains 
records  of  all  incoming  and  outgoing  calls. 

During  1986  and  1987.  CHEMTREC  received  104.235  calls,  of  which  8.766 
were  classified  as  hazardous  materials  related  incidents.   Of  the 
8,766  incidents.  6,586  or  75%  were  transportation  related.   Of  the 
6,586  incidents,  about  50  were  serious  enough  to  report  to  the 
National  Response  Center  (NRC).   Through  July  of  this  year,  there 
were  2.367  transportation  incidents  handled  by  CHEMTREC. 

CHEMTREC  does  not  otaintain  records  of  the  duration  or  final  disposi- 
tion of  hazardous  materials  incidents.   CHEMTREC's  primary  function 
is  to  provide  technical  information  and  assistance  to  a  caller  and 
not  to  track  or  record  incident  data.   The  Department  of  Transporta- 
tion, however,  has  requirements  for  reporting  hazardous  materials 
incidents  by  carriers.   These  requirements  are  specified  in  A9  CFR 
§  171.15  and  S  171.16. 
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2.   Tlic  Hazardous  Materials  TransporLatiou  Ace  of  1974  provides  the 

primary  legislative  authority  for  ajiiTing  the  safe  trancportation  of 
hazardous  materials  by  all  modti;.   Recponcibilicy  for  implementation 
of  the  Act  has  been  delegated  to  the  Research  and  Special  Programs 
Administration  (RSPA)  and  is  carried  out  by  the  Office  of  Hazardous 
Materials  Transportation  (OHMT) .   To  meet  this  responsibility,  OHllT 
conducts  a  multi-faceted  regulatory  program  which  includes  the 
development,  promulgation,  nnd  onf orcemeiit  of  roculations  and  the 
collection,  analysis,  and  dissemination  of  hazardous  materials 
information  and  emergency  response  training  for  hazardous  materials 
Occidents.   Accordingly.  OHMT  has  developed  a  comprehensive  program 
which  protects  the  general  public,  acsistK  in  emergency  response 
training  and  provides  for  nnd  coord  inatcj  rogulocory  ciiforcenent 
octivities.   The  FY  1988  budget  for  die  OIJIT  to    carry  out  thoec 
activities  is  $8.488H.   The  Fi  19S9  budect  request  for  OllMT  ic 
$9.695M. 

Computation  of  total  costs  for  tranrpnrtation  safety  not  only 
involves  the  operations  of  a  wide  variety  of  Federal  agencies,  but 
requires  working  with  budgetary  definitions  and  classifications  that 
make  even  an  educated  estimate  difficult  without  the  active  partici- 
pation of  the  agencies  involved.   In  order  to  provide  you  with  a 
complete  response  regarding  the  information  you  requested  about  costs 
incurred  by  other  agencies,  we  have  forwarded  your  questions  to  each 
agency  for  reply.   We  have  asked  that  they  respond  directly  to  you 
(see  enclosures) . 

3.  Over  the  last  several  years,  a  nuiiiber  of  recornnendations  for  improve- 
ments to  our  Hazardous  Materials  Information  Syr.tcra   have  been  made 
from  within  the  DOT  and  by  outside  organizations.   Our  Transportation 
Systems  Center  has  been  contracted  to  study  these  recommendations  and 
perform  cost  benefit  analyses  for  our  use  in  implementing  system 
enhancements  and  innovations.   The  cost  benefit  analysis  portion  of 
this  study  is  scheduled  for  delivery  in  FY  1989.   One  of  the  purposes 
of  the  study  ie  to  estimate  the  corcr:  of  implcmcnti  nc  specific 
recommendations  in  economic  and  tir-.e/ef f ort  terms.   Until  this  study 
is  completed,  it  is  not  feasible  or  practical  to  put  a  timetable  or  a 
cost  estimate  on  a  program  which  involves  so  many  complex  options, 
variables,  and  tradeoffs, 

4.  RSPA  constantly  strives  to  improve  the  capabilities  of  state  and 
local  officials  to  properly  identify  the  physical  and  chemical 
properties  of  hazardous  materials  by  a)  having  regulations  in  effect 
which  assure  the  proper  identification  of  a  material,  b)  providing 
training  in  emergency  response  procedures  which  includes  identifica- 
tion of  hazardous  material,  and  c)  supplying  an  Emergency  Response 
Guidebook  (ERG)  to  assist  responders  in  assessing  hazards  and  in 
making  better  informed  judgments  on  how  to  address  them. 
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To  facilitate  the  identif icotion  of  a  mnterial  .  R^PA  Uar.   iscucd  a 
Notice  of  Propoced  Rulemaking  (Nl'lUI) .  EmcrKCi.cy  Rcspon:;o  Couiaiunica- 
tion  Standards  (Docket  I1M-126C).   Tliis  MIRM  piopotce  additional 
requirements  for  the  deccription  of  a  hazardous  material  including 
the  technical  names  of  principal  constituents.   It  also  proposes  that 
emergeacy  response  information  accompany  each  shipment  and  the  that 
phone  numbers  of  shippers  be  entered  on  shipping  papers.   The  final 
rule  is  expected  to  be  published  later  this  year. 

Several  emergency  response  training  initiatives  underway  for  state 
and  local  officials  are  currently  being  sponsored  by  P.SPA.   These 
include  regional  workshops  under  our  Cooperative  Hazaidoui;  Materials 
Enforcement  Development  (COliMliD)  progcam.  a  series  of  short  video 
tapes  on  the  role  of  first  responders  and  a   full  schedule  of  courses 
given  by  our  the  Transportation  Safety  Institute  in  Oklahoicia  City. 

The  Emergency  Response  Guidebook  (ERG) ,  developed  and  distributed  by 
RSPA,  provides  identification  and  emergency  response  information  for 
all  regulated  hazardous  materials.   It  is  used  by  more  than  30.000 
fire  departments,  30,000  police  departments  and  15,000  other  public 
and  private  response  organizations.   The  ERG  is  updated  and  revised 
every  three  years.   Since  1980,  c:ure  than  two  pillion  copies  have 
been  distributed  throughout  the  emergency  response  community. 
Information  contained  in  the  ERG  is  intended  to  provide  guidance 
during  the  initial  phase  of  an  incident.   The  guidebook  provides  the 
CHEMTREC  number  in  bold  type  and  instructs  the  responder  to  call 
CHEMTREC  if  assistance  is  needed.   Because  CllEKTREC  has  access  to 
multiple  data  bases,  it  need  not  rely  entirely  upon  the  ability  of 
the  caller  to  identify  the  material  by  nana.   CHEMTREC  can  also 
identify  materials  by  using  tank  car  markings  and  motor  vehicle 
markings,  within  a  matter  of  minutes.   CHEMTREC  also  has  access  to 
shippers  of  most  hazardous  materials  including  night  and  non-working 
day  telephone  numbers  of  their  personnel  who  are  available  to  provide 
inimediate  telephone  assistance  when  needed. 

Under  the  terms  of  the  Statement  of  Formal  Recognition  between  the 
CMA  and  RSPA,  CHEMTREC  notifies  the  NRC  whenever  there  are  sig- 
nificant incidents  and  emergencies  involving  hazardous  materials. 
During  thfe  1986-19S7  time  period  about  50  serious  incidents  were 
reported  to  the  NRC.   The  data-link  was  used  as  necessary,  depending 
upon  the  seriousness  and  scope  of  the  accident,  the  amount  of 
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information  required,  and  whether  or  not  it  appeared  there  was 
someone  in  charge  at  the  scene  to  make  a  more  detailed  report  to 
the  NRC.   Although  the  exact  number  of  data-link  contacts  wac 
not  recorded,  the  majority  of  communications  between  the  two 
organizations  was  by  voice  telephone. 

I  hope  this  information  is  helpful.   Please  let  me  know  if  you  require  any 
additional  information. 


Enclosures 


2% 


RESOLUTION 


WHEREAS,  fire  fighters  respond  to  hazardous  materials  incidents  in  greater 
number  each  year,  and 

WHEREAS,  many  fire  fighters  have  been  exposed  to  hazardous  materials  during 
the  course  of  such  duty,  leading  to  cancer  and  other  occupational  diseases,  and 

WHEREAS,  many  hazardous  materials  incidents  have  not  been  properly  reported  in 
accordance  with  federal  law,  and  such  under-reporting  masks  the  .true  severity  of 
the  hazardous  materials  problem  facing  fire  fighters  today,  and 

WHEREAS,  many  times  these  exposures  and  lack  of  reporting  have  been  directly 
related  to  inadequate  response  from  the  Chemical  Transportation  Emergency 
Center  (CHEMTREC).  which,  contrary  to  the  belief  of  many  fire  fighters  and  fire 
departments  is  not  an  agency  of  the  U.S.  Government  but  a  subsidiary  of  the 
Chemical  Manufacturers  Association  (CMA).  and 

WHEREAS,  CMA  CHEMTREC  is  the  only  source  of  support  listed  in  the  U.S. 
Department  of  Transportation  Emergency  Response  Guidebook  (DOT  ERG),  which 
is  the  primary  source  of  information  utilized  by  fire  fighters  at  hazardous 
materials  incidents,  and 

WHEREAS,  the  United  States  Federal  Government  has  had  for  several  years  a 
National  Response  Center  (NRC)  for  hazardous  materials  incidents  that  has  a  toll 
free  24-hour  365  day  phone  number  and  provides  direct  connection  to  not  only 
CMA  CHEMTREC  but  to  Environmental  Protection  Agency  and  Coast  Guard 
Emergency  Response  Teams,  Department  of  Defense  Emergency  Ordinance  Disposal 
Teams,  Department  of  Energy  Radiation  Response  Teams  and  the  Center  for 
Disease  Control  National  Institute  for  Occupational  Safety  and  Health,  and  other 
agencies,  and 

WHEREAS,  such  additional  support  from  the  NRC  would  serve  to  reduce  the 
exposures  of  fire  fighters  and  assure  that  proper  medical  care  is  afforded  those 
fire  fighters  who  are  exposed  to  chemicals,  and 

WHEREAS,  proper  reporting  would  assist  fire  departments  in  justifying  the  need 
for  properly  trained  and  equipped  hazardous  materials  teams,  and 

WHEREAS,  since  the  establishment  of  the  NRC.  EPA  has  formally  asked  DOT  to 
substitute  the  NRC  number  for  that  of  CMA  CHEMTREC  in  the  DOT  ERG,  and 

NNHEREAS.  the  lAFF  has  supported  the  EPA  request  by  demanding  that  DOT 
replace  the  CMA  CHEMTREC  reference  and  telephone  number  with  the  NRC 
reference  and  telephone  number  in  the  DOT  ERG,  and 
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WHEREAS,  DOT  has  thus  far  refused  to  do  so,  in  large  part  based  on  testimony 
from  certain  chiefs  who  by  virtue  of  affiliation  with  the  International  Association 
of  Fire  Chiefs  (lAFC)  claim  to  represent  the  fire  service,  but  who  from  their 
testimony  appear  to  better  represent  the  interests  of  the  chemical  industry, 
therefore  be  it 

RESOLVED,  that  all  lAFF  affiliates  demand  that  their  fire  dcparty.ients 
immediately  stop  utilizing  CMA  CHEMTREC  as  currently  listed  in  the  DOT  ERG 
but  instead  call  the  NRC  (1-800-424-8800)  to  access  all  organizations  and  agencies, 
and  be  it  further 

RESOLVED,  that  all  lAFF  affiliates  ask  that  their  fire  chiefs  inform  the  DOT  and 
lAFC  of  this  policy  and  demand  that  the  lAFC  join  the  lAFF  in  supporting  that 
this  change  be  made  a  part  of  the  DOT  ERG. 
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American  Trucking  Associations.  Inc. 


^ 
^t- 


Thomas  J  Donohue    . 

Execunve  Vice  PRestoENT  aMD 
Chief  Executive  Opnce« 


1618  P  SrnEET.  N.W. 
Washington.  D.  C.  20036 

(20?)  797-5213 


August    17,     I98i 


The   Honorable    Robert   T.    Stafford,    Chairman 
Committee    on    Environment    and   Public    Works 
United    States    Senate 
Senate   Office    Building 
Washington,    D.    C.    20510 

Dear   Mr.    Chairman: 

1  am  writing  concerning  S.2892,  which  would  amend  the 
Comprehensive  Environmental  Response,  Compensation,  and 
Liability  Act  of  1980.  Section  21  calls  for  the  establishment 
within  the  Department  of  Transportation  (DOT)  of  a  centralized 
computer  based  system  that  would  enable  emergency  response 
officials  to  access  appropriate  response  measures  through^  re- 
mote   communications    equipment.    .The    Americaft "Trucking    Associa-f 

•  -  •  —  -  - '""  T?iTri  T"  *^'"^-"'"  •^,;fH',;,',ytfif"a""wiiwi.i'wuuiii   m   'otj 


^tiorisT- - 1 nc  r""  (ATA T"  brieves 


ATA  is  vitally  interested'  in  the  safe  transportation  of 
hazardous  materials.  To  this  end,  we  have  developed  numerous 
training  programs  for  the  industry  in  an  effort  to  ensure  that 
hazardous  ma^terials  are  transported  in  the  safest  possible 
fecognlZgl — however  ^-^-^hat^  -tir  ^splte  '  of"  ovurrW^ 
m    atHJUl.     It'lJ'H'   li    ^WgfWyft'essenlTal    foF 

uuulti    ^ '  ■  he  'VPp^;iK<^'"!g5=£^!;?g^ie^ 

materialj   f 


niaaaer, 
efforta^aggsen 


resDonse 


T^wrtfrfrffifflP 


taken   to 


ATA  has  worked  very  closely  with  DOT  in  the  development 
of  an  effective  hazard  identification  system.  We  have  also 
produced  an  emergency  response  training  program  which  has 
been  distributed  nationally  to  assist  emergency  personnel  in 
dealing  with  hazardous  materials  incidents.  The  overall  objec- 
tive of  these  programs  is  to  enable  emergency  personnel  to 
identify  hazardous  materials  that  are  involved  in  an  incident 
and  to  guide  them  to  sources  of  information  on  emergency 
action    to   take    in   handling    the    incident. 

The  two  most  relied  upon  sources  for  such  information  are 
the  DOT  Emergency  Response  Guidebook  and  the  Chemical  Trans- 
portation        Emergency         Response        Center         (CHEMTREC).         The 
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Guidebook  was  developed  for  use  by  firefighters,  police  and 
other  emergency  response  personnel  as  a  guide  for  initial 
actions  to  be  taken  to  protect  themselves  and  the  public  when 
they  are  called  to  handle  incidents  involving  hazardous 
materials.  The  Guidebook,  which  has  been  distributed  to  over 
500,000  emergency  response  organizations,  was  created  to  func- 
tion   in   conjunction    with   CHEMTREC. 

CHEMTREC  was  established  by  the  Chemical  Manufacturers 
Association  twelve  years  ago.  It  is  a  much-used  24-hour  a  day 
communications  system  which  is  accessed  by  phone,  and  pro- 
"ides  specific  information  regarding  every  essential  character- 
istic for  more  than  50,000  chemical  products.  Further,  an 
important  aspect  of  CHEMTREC  is  its  ability  to  link  emergency 
personnel  to  professionals  in  the  chemical  industry  who  can 
provide  advice  and  expert  assistance  at  the  scene  of  the 
incident. 


As    you    can     see,     there    are     today    two    proven    and    highly 
effective    emergency     response    programs    in    operation    which    func- 
tj.pn      in     compatibility     with     each     other,     .ajici.  y.h.i}._$,,J;b%^^&teipJ 
<n   '^»rtTnt4  '/r  ■  ?,r  '^['yfiw'  ■un„^A  ^^f?^ffi^-0^^--jY^^^    t^,^  i 
it  '_^  wouTd_  ,  alao      duplicatey^^hem^      ATA   "iupports      the  ^ 

tnce    \Ki 

incidents     involvingj 
the    fed- 


r^S^5|SPW8T?RfP^^^TTrecFfveTyH._-. 

g5zar3?!BC!!BTWWffTy  AfffT'thereTofF,  "  recommends     that 
^al^wevnTtreTir-  Ptftltf-  'Ub^u'  ;  fl>'e'gtWtind  '^Vsrgwre-ys 
utiiikfflflllie'iUiUibBje'  ainl    bervIEg'^prbvidecl   iW^ffBff 


be    corn- 


One  other  area  warrants  your  attention.  It  is  the  train- 
ing of  emergency  response  personnel.  ATA  would  encourage  you 
and  your  Committee  to  look  very  closely  at  this,  to  determine 
what  additional  training  may  be  needed  by  emergency  personnel 
responding    to   hazardous   materials    incidents. 

We  sincerely  appreciate  your  interest  in  this  matter,  and 
we  hope  that  our  suggestions  are  helpful  in  the  consideration 
of  S.2892  by  you  and  your  Committee.  Please  let  me  know  if 
you   have   any    questions    about   our   position. 


homas   J.    Donohue 


cc:    M«iiibKis>   01    Ihe   Lomidlttee 
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American  Trucking  Associations,  Inc. 


Thomas  J  Donohub  «"«  ^  *'«"•  N ^' 

Washington.  D.  C.  20036 


Cxtcunvt  Viei  Pm%non  un 
Ctmwr  ExtcuTivc  Omcc* 
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August  17.   1984 


The   Honorable   Robert   T.    Stafford,    Chairman 
Committee   on    Environment   and   Public   Works 
United   States   Senate 
Senate   Office    Building 
Washington,    D.    C.    20510 

Dear  Mr.    Chairman: 

1  am  writing  concerning  S.2892,  which  would  amend  the 
Comprehensive  Environmental  Response,  Compensation,  and 
Liability  Act  of  1980,  Section  21  calls  for  the  establishment 
within  the  Department  of  Transportation  (DOT)  of  a  centralized 
computer  based  system  that  would  enable  emergency  response 
officials  to  access  appropriate  response  measures  through  re- 
mote communications  equipment.  The  American  Trucking  Associa- 
tions, Inc.  (ATA)  believes  that  such  a  system  would  be  of 
benefit  to  emergency   response  officials. 

ATA  is  vitally  interested-  in  the  safe  transportation  of 
hazardous  materials.  To  this  end,  we  have  developed  numerous 
training  programs  for  the  Industry  in  an  effort  to  ensure  that 
hazardous  materials  arc  transported  in  the  safest  possible 
manner.  We  recognize,  however,  that  in  spite  of  our  best 
efforts  accidents  will  occur,  and  it  is  therefore  essential  for 
emergency  response  personnel  to  be  provided  with  detailed 
information  regarding  the  identity  of  the  hazardous  materials 
involved,  and  the  proper  steps  that  should  be  taken  to  reduce 
the  potential  harm  posed  by  these  materials. 

ATA  has  worked  very  closely  with  DOT  In  the  development 
of  an  effective  hazard  Identification  system.  We  have  also 
produced  an  emergency  response  training  program  which  has 
been  distributed  nationally  to  assist  emergency  personnel  in 
dealing  with  hazardous  materials  Incidents.  The  overall  objec- 
tive of  these  programs  is  to  enable  emergency  personnel  to 
identify  hazardous  materials  that  are  involved  in  an  Incident 
and  to  guide  them  to  sources  of  information  on  emergency 
action  to  take  in  handling  the  incident. 

The  two  most  relied  upon  sources  for  such  information  are 
the  DOT  Emergency  Response  Guidebook  and  the  Chemical  Trans- 
portation       Emergency        Response        Center        (CHEMTREC).        The 
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CHEMICAL  MANUFACTURERS  ASSOCIATION 


y^y  -c,  1986 


Mr.  Bor.  Cclener. 

Fire  O-^ef 

Ciry  of  Fuilertor. 

312  East  CaTnD.->«ealth  Aver.ue 

rjllertor.,  C^     92c;: 

Oear  -Mr.  Ccierar.: 

specific  sierge.-.r.-  respc.-.se  ir.fcrr.E-.icr.  car.  be  elertjrc.-jLcally 
tJ:3.-.3T.it^ed  via  nocer  tc  ccrxatiJi.e  devices    (printers,   persc-ial 
ccrp-ters,  etc.).     The  tra.-.S7.i£sirr.  syster,  called  HIT    (Hazard 
L-.fctratio.-.  Trar.sr-j.ssicr.)  ,  will  "oe  available  is.  a  test  rrtDde  ir.  Jurie 
19£6.     BarrLig  coTrlications  it  will  be  operatior.al  this  suimer. 

This  ser\'ice  is  being  added  fcr  several  reasons,   the  most 
irpcrtant  beLnc  the  desire  of  you  and  your  colleagues  to  receive  the 
cherical  ir.forratic-  as   "hard  copy",   rather  than  b^■  voice.     We  alsc 
believ?  tr.at  tr&  "r^jrc.  carr.-"  v.ill  irzrcv^  cot-i-jL cations  because: 


EiT>£rg£.-.~    t€r?c.nnel  neef  .not  prep ly /cr.  their  recollection  cf 
C-2^iXr  mstruct-ions  ~durLnr Srw-6curs€  cf  the  incident. 

Errors  due  tc  risspellinc  cr  r,isprcr-jnciation  will  be 
greatly  rec-uced.  

The  ererge.ncy  response  giiide  ray  be  transrlttec  directly  tc 
the  on-scene  ccrr:.=nder,   tn.creb-y  eliri_nating  v'erbal  relay 
throug!".  dispatchers. 

The  purpose  of  ti'Ss  letter  is  tc  Lnfcrr  you  cf  the  ser\-ice  and  to 
illicit  yo'jr  assistance   ir.  the  testing  priase  cf  the  progra::-..     Vfe  are 
alsc  seeking  ycur  ac-.-ice  on  the  best  way  tc   let  energenc\-  services  kno" 
about  the  progra.T  and  tc  register  ther  fcr  receipt  cf  the  transrissions. 


c  ■" 
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Tr-  that  end  I  would  like  tc  arrange  a  rT«»«»ing  in  W=shinct"   sc 
that  we  CcS  dfercr.stjrare  th-e  sister  ar.c  disc-ss  operaticr^.l  cet^^ls.     v;^ 
feci  you  eire   ir   the   best   pc£-tic:    tc   ac'i?*:   ur  cr   these   di*.=  :l?.     .-'. 
t-he  sarc   tine-  I  v.r^/.ld   li>'.i   t:   'r-i"/£  your   rcrrtr.tE   cr.   f'-:t.:r€   crrtv-_-   y-:"'. 
car   se€    for   the  HI"    ryster . 

I  hope-  we  car  arra-'igt  a  npetir.c  ir.  June  cr  July.      I  v.-ill  c^ll  ycu; 
office  tc  get  the  best  neetir.c  dates. 

■~£_~.cereiy, 

_-  y,^  "  ^  ^ 

Joe  J-.   K^yhev;      ' 

Director 

I^tior^l  OTfiTj-cal  Respcr-sii 
and  L-.forratior.  Cer.zsr 


K.  K.  Estepp 

J.  K.  EX'erscle 

•w.  E.  Israr. 

:•'..  H.  ^k:^=f 

J.  D.  ^^:lllC5^ 
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LETTER  OF  TRANSMITTAL 


House  OF  Representatives, 
Washington,  DC,  July  11,  1989. 
Hon.  Thomas  S.  Foley, 
Speaker  of  the  House  of  Representatives, 
Washington,  DC. 

Dear  Mr.  Speaker:  By  direction  of  the  Committee  on  Govern- 
ment Operations,  I  submit  herewith  the  committee's  second  report 
to  the  lOlst  Congress.  The  committee's  report  is  based  on  a  study 
made  by  iia  Employment  and  Housing  Subcommittee. 

John  Conyers,  Jr.,  Chairman. 
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FIRE  AND  EXPLOSION  IN  KANSAS  CITY:  LACK  OF  INFOR- 
MATION ABOUT  HAZARDOUS  MATERIALS  JEOPARDIZES 
FIREFIGHTERS 


July  11,  1989.— Committed  to  the  Committee  of  the  Whole  House  on  the  State  of 
the  Union  and  ordered  to  be  printed 


Mr.  CoNVERS,  from  the  Comnuttee  on  Government  Operations, 
submitted  the  following 

SECOND  REPORT 

BASED  ON  A  STUDY  BY  THE  EMPLOYMENT  AND  HOUSING  SUBCOMMITTEE 

On  June  27,  1989,  the  Committee  on  Government  Operations  ap- 

K roved  and  adopted  a  report  entitled  "Fire  and  Explosion  in 
Kansas  City:  Lack  of  Information  About  Flazardous  Materials  Jeop- 
ardizes Firefighters."  The  chairman  was  directed  to  transmit  a 
copy  to  the  Speaker  of  the  House. 

I.  Introduction 

On  November  29,  1988,  while  responding  to  a  fire  at  a  construc- 
tion site  in  Kansas  Citv,  MO,  six  firefighters  died  in  an  explosion  of 
hazardous  chemicals  they  did  not  know  were  at  the  site.  Investiga- 
tions by  Federal  and  local  authorities  pinpointed  the  absence  of  in- 
formation about  the  type,  quantity,  and  location  of  explosives  on 
the  site  as  the  key  to  this  tragedy.  Several  Government  agencies 
had  jurisdiction  over  aspects  of  this  tragic  event.  On  March  1,  1989, 
the  Employment  and  Housing  Subcommittee  held  a  hearing  to  ex- 
amine firefighters'  right  to  know  about  hazardous  chemicals  which 
present  special  dangers  and  to  learn  lessons  from  the  Kansas  City 
explosion  which  could  help  other  communities  avoid  a  similar  dis- 
aster. 

Witnesses  at  this  hearing  included  Representatives  Jan  Meyers 
and  Alan  Wheat  of  Kansas  City,  Kansas  and  Missouri,  respectively, 
and  Curt  Weldon,  chair  of  the  Congressional  Fire  Services  Caucus, 
the  Assistant  Secretary  of  I^bor  for  OSHA,  representatives  of  the 

(It 
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Environmental  Protection  Agency  (EPA),  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF),  the  U.S.  Fire  Administration,  the  na- 
tional and  local  presidents  of  the  International  Association  of  Fire 
Fighters  (lAFF),  the  president  of  the  International  Association  of 
Fire  Chiefs,  and  the  National  Fire  Protection  Association*. 

II.  Background  and  Discussion 

At  3:40  a.m.  on  November  29,  1988,  a  guard  at  a  highway  con- 
struction project  telephoned  the  Kansas  City  fire  department  to 
report  a  pickup  truck  on  fire,  adding  that  there  might  be  "some  ex- 
plosives" burning.  The  pumper  companies  sent  to  the  site  were  told 
that  ".  .  .  there  may  be  explosives."  At  the  site  the  firefighters 
found  two  apparent  arson  fires,  one  in  a  trailer  which  exploded  vio- 
lently, killing  all  six  men,  destroying  their  equipment,  and  leaving 
a  large  crater.  A  fire  department  official  described  the  tremendous 
explosion  which  rocked  houses  and  shattered  windows  for  miles 
around,  and  demolished  two  firetrucks:  "One  firetruck  was  a  twist- 
ed hulk  and  as  for  the  other,  there  was  nothing  to  indicate  it  was 
ever  there."  A  second  trailer  exploded  40  minutes  later,  leaving  an 
even  larger  crater  but  causing  no  further  injuries. 

The  iTS.  Fire  Administration  investigation  concluded:  ".  .  .  the 
tragic  incident  in  Kansas  City  is  in  part  the  result  of  incomplete  or 
unclear  information."  ' 

Investigations  by  the  U.S.  Fire  Administration  and  others  re- 
vealed that  the  trailer/ magazines  contained  some  59,000  pounds  of 
ammonium  nitrate/fuel  oil  mixture,  a  widely  used  blasting  agent 
known  as  ANFO.  (Tr.  153.)*  At  this  construction  site  between 
10,000  and  16.000  pounds  of  ammonium  nitrate  a  day  were  being 
used.  The  material  was  stored  in  two  trailer/magazines  which  were 
closer  together  and  closer  to  the  adjacent  highway  and  street  than 
authorizeid  in  the  Explosives  Law  and  Regulation  Handbook  issued 
by  the  Bureau  of  Alcohol.  Tobacco  and  Firearms  (ATF).  The  trail- 
ers were  not  placarded  with  any  identification  of  the  contents,  but 
this  did  not  violate  ATF  regulations. 

The  construction  contractor  had  obtained  a  permit  for  blasting 
from  the  city  engineer,  but  the  application  did  not  require  specific 
information.  The  engineer's  office  was  not  required  to  notify  the 
fire  marshal  about  permits  issued.  However,  the  construction 
project  was  a  State  highway  project  and  As  such  it  appears  that  the 
city  should  not  have  issued  permits  or  undertaken  any  supervision. 

Followin|(  the  explosion,  new  procedures  were  implemented  to 
clear  blasting  permits  through  the  fire  marshal's  oITice.  Applica- 
tions now  include  more  information  about  a  project,  its  explosive 
materials  and  their  storage. 

A.  TIIB  ROLES  OP  OSliA  AND  EPA 

In  1985  the  Employment  and  Housing  Subcommittee  held  a  hear- 
ing and  prepared  a  report  adopted  by  the  full  Government  Oper- 
ations Committee,  "OSHA's  Failure  to  Protect  the  Health  and 


'  U.S.  Pir*  Admintslralion.  "Sia  Pircnihlera  Fulalilii-ji  in  CiMiitlruclion  Sili*  KaplMSMm.  KsinsiM 
City.  MiMouri."  Rrport  024  of  lb*  Major  rim  Invr^iiienliim  I'rujisi 

*Tr.  rafora  to  Iht  jtrinird  poRt  not.  of  lli*  i>ul>r<>ntiniit«-<>  Itraring  entilM  "Ra|iltMMMi  in 
KaiMMOty:  Hm4  to  Belltr  Pnttct  Pircrighlera,"  held  ini  Murch  I.  latO. 
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Safety  of  Workers  at  Hazardous  Waste  Sites,"  (tiouse  Report  99- 
140,  May  21,  1985).  That  report  was  a  catalyst  in  Congress'  inclu- 
sion of  worker  safety  provisions  in  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986,  known  as  SARA.  SARA  requires  that 
workers  involved  in  hazardous  waste  operations  and  those  who  re- 
spond to  emergencies  such  as  firefighters  receive  proper  training 
and  adequate  protective  clothing  and  equipment. 

While  Federal  OSHA  as  such  does  not  cover  State  and  local  gov- 
ernment employees  including  firefighters,  OSHA's  fire  brigade 
standard  (29  CFR  Ch.  XVII,  Sec.  1910.155)  governs  Federal  fire- 
fighters and  private  sector  firefighters.  This  standard,  which  covers 
|)ersonal  equipment,  training,  and  other  safety  requirements,  is  ap- 
plicable to  States  with  federally  approved  State  OSHA  plans.  Such 
State  plan  States  are  required  to  adopt  the  Federal  OSHA  standard 
or  one  at  least  as  effective.  Recognizing  that  OSHA  does  not  cover 
public  employees  in  nonplan  States,  in  section  126  of  SARA,  Con- 
gress directed  OSHA  to  issue  a  standard  to  train  and  to  protect 
hazardous  waste  workers  including  firefighters  in  the  private 
sector,  and  in  the  Federal  Government.  Public  employees  in  States 
with  OSHA-approved  health  and  safety  programs  would  be  covered 
under  this  Federal  OSHA  standard  or  one  at  least  as  effective. 
EPA  was  directed  to  issue  a  standard  identical  to  the  Federal 
OSHA  standard  to  apply  to  State  and  local  employees  in  non-State 
plan  States.  OSHA  Assistant  Secretary  John  Pendergrass  testified 
that  OSHA's  regulation  had  just  been  issued  and  that  "EPA  and 
OSHA  will,  for  the  first  time,  be  offering  protection  and  training  to 
virtually  all  of  the  Nation's  firefighters."  (Tr.  72.)  James  Makris, 
Director  of  Preparedness  Staff,  EPA,  testified  similarly  that  the 
complicated  arrangement  set  up  by  SARA  would  overcome  the 
problem  of  firefighters  receiving  different  Federal  protection  on  the 
basis  of  which  State  they  lived  in.  (Tr.  107.) 

B.  THE  EMERGENCY  PLANNING  AND  COMMUNITY  RIGHT-TO-KNOW  ACT 

OP  1986 

SARA  title  III,  known  as  the  Emergency  Planning  and  Commu- 
nity Bight-To-Know  Act,  established  a  Federal-State-local  structure 
for  planners  and  responders.  State  Emergency  Response  Commis- 
sions (SERCs),  appointed  by  Governors,  were  created.  They  appoint 
and  oversee  Local  Emergency  Plaiming  Committees  (LEPCs),  which 
include  fire  services,  elected  officials,  public  health  authorities, 
media,  etc.  According  to  Makris,  there  are  3,800  LEPCs  existing 
and  their  plans  vary  enormously  in  quality.  (Tr.  97.)  Plans  are  sub- 
mitted to  SERCs  for  review,  but  Federal  agencies  review  them  only 
on  request. 

Testimony  from  the  firefighters  as  well  as  EPA  underscored  the 
diversity  of  the  LEPC  plans.  In  C-hicago,  for  example,  John  Ever- 
sole,  Hazardous  Materials  Coordinator,  said  that  the  fire  depart- 
ment took  the  lead  in  the  local  planning  committee,  even  providing 
the  coffee,  postage,  and  meeting  space  in  the  absence  of  other  fund- 
ing. (Tr.  ().)  In  Kansas  City,  Terry  C'onioy,  lAFF  local  president, 
said  that  his  department's  "association  with  the  local  planning 
community  has  been  nil."  (Tr.  6.) 
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C.  INFORMATION  ABOUT  HAZARDOUS  MATERIALS 

The  Community  Right-To-Know  Act  (SARA  title  III)  specined 
that  several  types  of  information  about  hazardous  chemicals  be 
sent  to  local  emergency  planners  and  responders:  Materials  Safety 
Data  Sheets  (MSDS)  and  two  types  of  inventory  forms  concerning 
the  same  substances. 

Under  its  hazard  communication  standard  (29  CFR  Sec. 
1910.1200),  OSHA  requires  manufacturers  and  importers  of  hazard- 
ous chemicals  to  prepare  and  distribute  MSDS  to  accompany  these 
products  as  they  are  distributed.  They  describe  the  components, 
their  potential  effects  and  symptoms,  and  how  to  deal  with  releases 
or  spills.  Although  designed  for  the  guidance  of  workers  handling 
the  materials,  the  MSDS  are  now  also  provided  to  local  emergency 
planners  and  responders  under  SARA  title  III.  Witnesses  com- 
plained that  the  volume  and  complexity  of  the  MSDS  pouring  into 
fire  departments  made  them  more  of  a  burden  than  an  aid.  Lack  of 
a  standardized  format  for  the  sheets  adds  to  the  difficulty  of  using 
them  in  either  planning  or  dealing  with  an  emergency. 

Application  of  OSHA's  hazard  communication  standard  to  the 
construction  industry  was  stalled  by  an  extended  lawsuit  until  Jan- 
uary 29,  1989.  Therefore,  the  site  of  the  Kansas  City  explosion  was 
not  covered  by  OSHA's  hazard  communication  standard  at  the 
time  of  the  disaster. 

When  asked  if  OSHA  inspectors  check  on  whether  employers 
have  sent  their  MSDS  to  Local  Emergency  Planning  Clommittees, 
the  Assistant  Secretary  replied  that  this  is  an  EPA  regulation  and 
not  within  OSHA's  jurisdiction.  (Tr.  90.)  Subsequently,  OSHA 
stated  that  it  was  unwilling  to  undertake  an  extensive  program  to 
train  its  personnel  in  EPA  requirements,  but  would  distribute  bul- 
letins and  other  EPA  educational  materials.  OSHA  also  indicated 
that  it  would  "encourage  [its]  compliance  personnel,  in  general,  to 
refer  any  apparent  violation  of  EPA's  or  another  Federal  agency's 
regulations  which  they  observe  in  the  course  of  an  inspection."  CTr. 
92.) 

SARA  also  requires  employers  who  prepare  MSDS  to  submit  to 
local  committees  and  fire  departments  inventories  providing  addi- 
tional information  about  the  quantities  and  location  of  the  hazard- 
ous materials  at  their  facilities.  Such  inventories  are  valuable 
sources  of  information  but  add  to  the  volume  of  paper  which  in 
some  instances  overwhelms  fire  departments. 

D.  EXTREMELY  HAZARDOUS  SUBSTANCES  LIST 

The  (Community  Right-To-Know  Act  also  directed  EPA  to  aug- 
ment its  list  of  extremely  hazardous  substances  (EHS)  which  had 
been  initiated  under  the  Chemical  Emergency  Preparedness  Pro- 
gram after  the  Bhopal,  India  disaster.  The  list  is  to  notify  commu- 
nities (including,  of  course,  their  fire  departments)  about  chemicals 
"that  might  cause  immediate  catastrophic  loss  of  life  because  of 
toxicity."  (Tr.  108.)  Makris  testined  that  ANFO  was  not  on  the 
EHS  list  because  it  does  not  meet  complex  criteria  of  toxicity,  flam- 
mability,  and  volatility,  although  it  is  subject  to  MSDS  require- 
ments. Makris  promised  that  EPA  would  reexamine  what  it  might 
do  about  this  and  other  chemicals  which,  although  clearly  danger- 
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ous,  do  not  meet  EPA's  standard.  He  said  that  EPA  is  working  on 
coordination  of  the  Agency's  lists.  The  urgent  need  for  such  consoli- 
dation was  echoed  by  a  witness  who  referred  to  the  need  for  "a  list 
of  lists"! 

E.  osha's  fire  bridgade  standard 

OSHA  has  a  Tire  brigade  standard,  issued  almost  10  years  ago  to 
protect  primarily  in-plant  or  fixed  location  firefighters.  The  non- 
governmental hfational  Fire  Protection  Association  (NFPA)  also 
issues  what  its  representative,  John  Gerard,  described  as  "consen- 
sus standards"  which  are  updated  every  3  years.  (Tr.  164.)  The 
OSHA  standard,  of  course,  is  a  minimum  which  any  jurisdiction 
may  exceed.  Whether  it  is  desirable  to  set  optimum  standards 
which  are  well  above  the  attainable  level  for  large  numbers  of  fire 
departments  is  arguable. 

F.  CAMEO 

The  Computer-Aided  Management  of  Emergency  Operations 
(CAMEO)  was  described  as  a  valuable  technology,  developed  by  the 
National  Oceanic  and  Atmospheric  Administration  and  the  Seattle 
fire  department  with  EPA  support.  It  provides  extensive  informa- 
tion about  hazardous  materials  to  firefighters  even  en  route  to  an 
emergency.  The  Chicago  fire  department  got  a  grant  which  enabled 
it  to  adopt  CAMEO.  About  700  fire  departments  are  using  CAMEO, 
but  many  smaller  departments  cannot  afford  it.  As  Chief  Eversole 
said,  however,  "All  the  CAMEOs  and  software  or  anything  else  is 
not  going  to  help  you  unless  there  is  a  method  of  notification  and 
that  method  of  notification  then  is  put  into  use  .  .  ."  (Tr.  65.)  How- 
ever, he  did  urge  the  U.S.  Fire  Academy  to  restore  CAMEO  train- 
ing to  its  program.  (Tr.  66.) 

G.  the  role  of  the  bureau  of  alcohol,  tobacco  and  firearms 

The  Bureau  of  Alcohol,  Tobacco  and  Firearms  (ATF)  regulations, 
designed  to  protect  the  public  from  accidental  detonation  of  explo- 
sives, require  permits  or  licenses  for  the  import,  manufacture,  or 
distribution  of  explosives,  and  set  requirements  for  their  storage. 
William  Earle,  Regional  Director,  Compliance  Operations  of  ATF, 
testified:  "ATF  neither  requires  nor  prohibits  signs  in  places  and 
locations  where  explosives  are  stored.  The  advice  we  give  is  that  if 
signs  are  used,  they  should  be  so  positioned  that  the  sign  is  not  the 
target  for  firearms  practice."  (Tr.  119.)  The  Department  of  Trans- 
portation (DOT),  on  the  other  hand,  has  explicit  requirements  for 
the  placarding  of  vehicles  transporting  hazardous  materials  over 
the  highway.  It  has  been  widespread  practice  to  remove  or  cover 
the  DOT  placard  when  a  trailer  or  truck  is  parked.  At  the  subcom- 
mittee hearing,  Mr.  Earle  stated:  "ATF  supports  leaving  the 
placard  in  place,  as  long  as  the  vehicle  contains  any  explosive  ma- 
terials. The  placard  would  direct  the  emergency  responder  to  the 
proper  response  guide  in  the  DOT  Response  Guidebook.  ATF  will 
incorporate  this  requirement  into  our  regulations  for  these  over- 
the-road  storage  magazines."  (Tr.  111).) 

In  addition,  Earle  snid  that  "On  reauest,  ATF  provides  lists  of  li- 
censees and  |)ermittees  nanus  and  a<l<lre.ss«s  (o  anv  Sfate  or  local 
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regulatory  agency."  (Tr.  119.)  Providing  such  information  routinely 
to  local  fire  departments  would  be  a  wise  precautionary  move  and 
compatible  with  the  intent  and  procedures  under  SARA  title  III. 

-     H.  FEDERAL  TRAINING  FOR  FIREFIGHTERS 

The  Administrator  of  the  U.S.  Fire  Administration,  Clyde  A. 
Bragdon,  discussed  the  National  Fire  Academy  in  Emmitsburg, 
MD,  which  provides  hazardous  materials  training  in  2-week  pro- 
grams for  firefighters  throughout  the  country.  The  training  is 
highly  regarded  but  only  a  small  fraction  of  applicants  can  be  ac- 
cepted. The  Federal  appropriation  which  covers  transportation  to 
the  school  has  been  in  jeopardy  for  several  years.  An  effort  to  de- 
velop a  second  training  site  in  Nevada  several  years  ago  was  aban- 
doned. 

I.  CURRENT  FEDERAL  EXPENDITURES 

Representative  Weldon  said  that  the  Fire  Service  Caucus  has 
asked  the  Office  of  Management  and  Budget  (OMB)  to  ascertain 
how  much  money  the  Federal  Government  is  spending  for  fire  pro- 
tection. This  study  is  expected  to  be  completed  within  several 
months,  but  interim  estimates  are  that  well  over  $1  billion  is  cur- 
rently being  spent  by  the  Defense  Department,  General  Services 
Administration,  National  Park  Service  and  many  other  agencies. 

J.  COORDINATION  WITHIN  THE  FEDERAL  GOVERNMENT 

Congressional,  executive  branch,  firefighters,  and  private  sector 
witnesses  all  alluded  to  a  need  for  coordination  among  Federal 
agencies,  laws,  and  programs.  For  example,  the  EPA  representative 
stated:  "We  think  that  we  need  to  go  the  extra  mile  on  providing 
guidance  and  assuring  that  we  continue  to  integrate  all  the  Feder- 
al agencies  and  how  they  discuss  hazardous  chemicals,  hazardous 
risks,  and  how  to  deal  with  preparedness  and  response  planning 
with  other  Federal  agencies  so  we  are  not  sending  different  mes- 
sages to  State  and  local  governments."  (Tr.  99.)  He  referred  to  the 
14-agency  National  Response  Team  which  issued  a  joint  "Hazard- 
ous Materials  Emergency  Planning  Guide."  Other  guidance  on  ex- 
plosives and  inflammables  is  being  developed  by  several  agencies. 
Representative  Meyers  suggested  formation  of  an  Interagency  Com- 
mittee under  the  U.S.  Fire  Administration  to  coordinate  such  regu- 
lations. (Tr.  18.) 

III.  Findings  and  Conclusions 

1.  The  November  29,  1988,  tragedy  in  Kansas  City  in  which  six 
firefighters  perished  could  have  been  avoided  had  there  been  a 
system  in  place  to  provide  the  firefighters  with  clear  and  reliable 
information  about  the  hazardous  chemicals  and  explosives  present 
at  this  particular  site. 

2.  Local  emergency  personnel  such  as  firefighters  are  seriously 
handicapped  in  planning  for  and,  above  all,  responding  to  emergen- 
cies involving  hazardous  materials  because  they  lack  necessary  in- 
formation about  the  location  and  characteristics  of  such  explosives 
and  chemicals. 
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3.  In  some  instances  massive  MSDS  and  other  information  flow- 
ing 'm  Are  departments  may  not  be  usable  because  of  its  volume, 
inconsistency,  or  technical  complexity. 

4.  There  are  technological  systems  available  to  provide  flrefight- 
ers  with  advance  information  about  hazardous  chemicals  and  ex- 
plosives that  they  may  encounter  when  responding  to  a  particular 
emergency. 

5.  Lack  of  coordination  and  overlapping  among  many  Federal 
agencies,  their  various  programs,  requirements,  and  information 
systems  lead  to  confusion  at  State  and  local  levels  among  emergen- 
cy planners  and  responders. 

6.  The  Emergency  Planning  and  Community  Right-To-Know  Act 
(Superfund  Amendments  and  Reauthorization  Act,  title  III)  estab- 
lished a  complex  Federal/State/local  structure  to  plan  for  chemical 
emergencies,  but  lack  of  funding  has  led  to  widespread  noncompli- 
ance with  its  requirements. 

7.  The  availability  of  Federal  training  programs  for  local  fire- 
fighters  is  grossly  inadequate  to  meet  the  needs. 

8.  Operations  of  Federal  and  State  governments  and  their  con- 
tractors are  not  open  to  preemergency  inspections  by  local  oflicials 
and  such  enclaves  handicap  planning. 

IV.  Recommendations 

A.  GENERAL 

1.  The  U.S.  Fire  Administration  should  convene  a  working  group 
of  Federal  agencies  which  issue  guidelines  or  regulations  pertain- 
ing to  hazardous  materials  emergencies  (e.g.  EPA,  OSHA,  DOT,  in- 
cluding the  U.S.  Coast  Guard,  ATF,  NOAA,  etc.)  and  State  and 
local  emergency  planners  and  responders  for  the  purpose  of  recom- 
mending improved  coordination,  consistency,  and  clarity  in  the  cur- 
rent systems. 

2.  The  General  Accounting  Office  should  review  the  implementa- 
tion of  SARA  title  III  at  Federal,  State,  and  local  levels.  This  study 
should  include  recommendations  concerning  appropriate  roles  for 
EPA.  OSHA,  FEMA,  DOT,  and  other  Federal  agencies  in  planning 
for  and  dealing  with  hazardous  materials  emergencies.  Overlap- 
ping, duplication,  and  gaps  in  Federal  financial  and  technical  as- 
sistance and  training  should  be  analyzed  from  the  local  as  well  as 
the  Federal  perspective. 

3.  Without  waiting  for  the  GAO  report  and  its  possible  imple- 
mentation, the  National  Response  Team  or  other  existing  inter- 
agency body  should  move  to  coordinate  the  massive  Federal  funds 
now  being  spent  on  fire  protection  programs  with  local  emergency 
plans. 

4.  Legislation  by  Congress  is  needed  to  permit  local  emergency 
planners  to  inspect  Federal  facilities  and  contractors  for  the  pur- 
pose of  preemergency  planning. 

5.  Congress  should  authorize  and  fund  two  additional  fire  acade- 
mies to  augment  the  valuable  training  of  firefighters  which  is  now 
available  on  a  limited  scale  only  ut  the  National  Fire  Academy  in 
Emmitsburg,  Ml). 
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6.  Emergency  planners  at  all  levels  should  give  increased  atten- 
tion to  involving  industry  in  supporting  emergency  planning  and 
response. 

R.  OSHA 

1.  OSHA  should  initiate  a  review  of  the  form  and  uses  of  Materi- 
als Safety  Data  Sheets  (MSDS),  including  input  from  Federal  agen- 
cies such  as  EPA,  employers,  workers,  and  local  emergency  person- 
nel. Small  and  volunteer  fire  departments  as  well  as  larger  ones 
should  be  consulted.  A  primary  goal  should  be  making  information 
about  hazardous  substances  readily  usable  by  nontechnically 
trained  persons. 

2.  OSHA  inspectors  should  routinely  verify  that  copies  of  MSDS 
are  being  sent  to  Local  Emergency  Planning  Committees  (LEPCs). 
If  they  have  not  been  sent,  OSHA  should  notify  the  EPA. 

3.  OSHA  should  play  an  active  role  in  the  U.S.  Fire  Academy 
curriculum  development  and  training  programs. 

4.  OSHA  should  update  its  fire  brigade  standard  to  reflect  tech- 
nological and  other  developments  of  the  past  decade. 

C.  EPA 

1.  As  resources  become  available,  EPA  should  review  and  make 
recommendations  concerning  all  State  and  local  emergency  plans, 
rather  than  doing  so  only  on  request. 

2.  EPA  should  press  State  Governors  to  push  for  local  emergency 
plans  from  some  1,900  LEPCs  which  have  not  submitted  them  to 
date.  Congress  should  consider  giving  EPA  some  direct  responsibil- 
ity for  overseeing  the  operations  of  LEPCs. 

3.  EPA  should  initiate  steps  to  add  the  Bureau  of  Alcohol,  Tobac- 
co and  Firearms  (ATF)  to  the  National  Response  Team. 

4.  EPA  should  expedite  publication  of  the  next  comprehensive 
Federal  agency  guidance  manual  which  should  include  explosives 
and  inflammables  information.  It  should  also  expedite  its  proposed 
title  III  list  consolidation  and  development  of  criteria  for  adding 
substances  to  the  Extremely  Hazardous  Substances  (EHS)  list. 

D.  ATF 

1.  ATF  should  routinely  send  copies  of  licenses  and  permits  to 
SERCs  and  LEPCs,  not  merely  when  requested. 

2.  AFT  should  promptly  change  its  regulations  to  direct  that 
placards  required  by  the  Department  of  Transportation  for  high- 
way transportation  of  explosives  remain  on  storage  magazines 
when  they  are  stationary. 

V.  Conclusion 

Fighting  fires  is  an  extremely  dangerous  job.  Smoke,  flames,  col- 
lapsing buildings,  and  falling  ladders  are  normal  dangers  that  fire- 
fighters are  subjected  to  every  day.  These  are  dangers  that  fire- 
fighters recognize  and  understand. 

The  vast  array  of  hazardous  chemicals  found  in  the  workplace 
today  presents  unprecedented  risks.  Firefighters  are  summoned 
when  trucks  carrying  hazardous  materials  overturn  on  highways, 
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when  chemical  wastes  leak  from  storage  tanks,  and  when  fires  or 
explosives  involving  special  hazards  occur. 

Firefighters  and  other  local  responders  are  seriously  handi- 
capped by  the  lack  of  clear  and  reliable  information  in  planning  for 
and  responding  to  fires  and  other  emergencies  involving  hazardous 
materials.  By  walking  unknowingly  into  fires  in  which  hazardous 
chemicals  are  present,  firefighters  are  needlessly  being  put  in 
double  jeopardy.  There  are  technological  systems  available  to  pro- 
vide firefighters  with  advance  information  about  hazardous  chemi- 
cals and  explosives  that  they  may  encounter  when  responding  to  a 
particular  emergency. 

There  is  inadequate  coordination  among  the  hodgepodge  of  Fed- 
eral, State,  and  local  agencies  and  programs  which  regulate  haz- 
ardous chemicals  and  explosives.  Federal  funding  does  not  match 
Federal  requirements,  causing  widespread  noncompliance  at  the 
local  level. 

Quantities  of  information  about  hazardous  materials  are  avail- 
able but  frequently  such  information  is  not  in  a  form  which  is 
useful  to  firefighters.  The  needs  of  local,  operational  personnel 
should  be  considered  in  revisions  of  Federal  reporting  and  other  re- 
quirements. The  availability  of  Federal  training  for  firefighters, 
particularly  in  combating  hazardous  materials  emergencies,  should 
be  significantly  increased. 

O 
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INTERNATIONAL  ASSOCIATION  OF  FIRE  HGHTERS 

VINCENT  J.  BOLLON 
S«er«*afy-Tr«aaurar 


ALFRED  K.  WHITEHEAD  VINCENT  J.  BOLLON 

l»t»Xd«nt  S«er«*afy-Tr«aaurar 


May  25, 1990  ■  " 

The  Honorable  Samuel  K.  Skinner 
Seaetary  of  Transporution 
Nassif  Building 
400  7th  Street  S.W. 
Washington,  D.C  20590 

Dear  Secretary  Skinner 

I  am  writing  you  to  express  my  disappointment  over  your  Department's  most  recent 
letter  to  the  Chairman  of  the  House  Public  Works  and  Transporution  Committee 
Chairman  Anderson,  concerning  the  Hazardous  Materials  Transportation  bill, 
HR  2584,  introduced  by  Representatives  Douglas  Applegate  and  Sherwood  Boehlert 

In  the  letter  drafted  by  DOT  General  Counsel,  Phillip  D.  Brady,  you  have 
misrepresented  the  bUl,  the  bill's  intent  and  facts  and  figures  about  the  bilL  This 
letter  has  placed  the  United  States  Department  of  Transportation  on  the  side  of  the 
chesucal  industry  in  waging  a  campaign  of  misinformation  against  legislation 
designed  to  protect  the  lives  of  fire  fighters  and  police  officers  and  the  communities 
they  serve 

For  the  180,000  members.' of  the  International  Association  of  Fire  Fighters,  this  issue 
is  not  a  matter  of  money,  it  is  a  matter  <rf  life  and  death.  Your  Department 
continues  to  support  a  hazardous  cargo  identification  system  that  doesn't  work  and 
costs  indiistry  billions  of  dollars  annually.  Even  tiie  American  Trucking 
Association  admits  the  placard  and  maidfest  system  doesn't  work. 

Mr.  Secretary,  I  again  ask  you  to  meet  personally  with  me  to  discuss  the  fire  fighters' 
hazardous  materials  transportation  bill  and  why  it  is  needed  by  the  nation's  fire 
fighters,  police  officers  and  emergency  respondeis. 


I  await  your  reply  to  my  request  for  a  meeting. 


Sincerely, 


K.  Whitehead 
President 


1780  NCW  YORK  AVCNUK.  N.W,  WASHINGTOM.  aC  20006  •  I202)  737.e4«4  •  TAX  (202)  737.8418 
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FOR  IMMEDIATE  RELEASE:  FURTHER  INRDRMATION: 

May  29, 1990  George  Burke  -  202/737-6484 

(HOME)  -  703/354-3299 

DOT  SPREADING  MISINFORMATION  ON  HAZMAT  TRANSPORTATION  BILL 
BUT  AGENCY  IGNORES  EFFORTS  BY  RRE  FIGHTERS  TO  MEET  ON  ISSUE 

WASHINGTON  -  U5.  Department  of  Transportation  officials  have  sided 
widi  tiie  chemical  industry  in  waging  a  campaign  of  misinformation  against 
legislation  sponsored  by  nearly  200  members  of  Congress  to  oeate  a  computerized 
data  bank  to  help  emergency  persoimel  identify  shipments  of  hazardous  materials 
in  the  e^ent  of  an  accident.  International  Association  of  Fire  Fighters  President 
Alfred  K.  Whitehead  said  today. 

Whitehead  also  said  that  Department  of  Transportation  officials,  including 
Transportation  Seoetary  Samuel  Skiimer,  have  ignored  repeated  requests  from  the 
International  Assodation  of  Fire  Fighters  for  a  meeting  to  discuss  the  bill  the  issue, 
and  its  impact  on  fire  fighters  and  other  first  respoiuiers.  "Tligh  ranking  DOT 
offidals  are  quick  to  critidze  the  legislation  and  provide  information  to  the 
Congress  and  the  media  that  is  misleading,  but  neither  Seaetary  Skinner  nor  his 
assistants  have  had  the  courtesy  of  replying  to  our  requests  for  a  meeting." 

The  lAFF,  wfaidt  represents  more  than  180/XX)  professional,  career  fir*- 
flatten,  is  a  strong  suppwter  of  HJL  2584,  the  Fire  Fighters  Hazardous  Materials 
Transportatian  Act  intzoduoed  by  MS.  Reps.  Douglas  Applegate,  (DOiio)  and 
Sherwood  Boehlcn  CR-N.Y.);  The  bill  has  been  under  consideration  as  part  of  the 
larger  Hazardous  Materials  Transportation  Re-Audiorization  bilL  The  AFL-OO, 
poSce  organizations,  groups  representing  truck  drivers,  environmentalists,  and 
others  have  endorsed  the  MIL 

As  part  of  its  campaign  against  the  Applegate  bill,  DOT  has  been  sending  the 
media  a  five-page  letter  from  DOT  General  Couiuel  Philip  Brady  addressed  to  House 
Public  Works  and  Transportation  Committee  Chairman  Glenn  Anderson  (D-Calif.) 
which  strongly  aitidzes  the  meastire  and  misrepresents  important  provisions  of 
the  MIL 

Whitehead  pointed  out  diat  the  EXDT  letter  sutes  that  the  bill  would  require 
fees  to  be  paid  and  reports  filed  for  each  leg  of  a  hazardous  materials  shipment  In 
fact  Whitehead  said,  the  bill  calls  for  only  one  fee  to  be  paid  for  a  shipment  from  the 
point  of  origin  to  tlte  point  of  destination,  regardless  of  how  many  different  vehides 
are  involved  in  transporting  the  dangerous  cargo  from  start  to  finish.  "DOT  has 
grossly  inflated  the  cost  of  this  program  by  adding  in  htctors  that  don't  enst  in  the 
bill,*  he  said.  *Ri^t  now  industry  is  spending  billions  of  dollars  annually  to- 
comply  with  a  hazardous  cargo  identification  system  dut  doesn't  woric  We  are  not 
asking  industry  to  do  anything  tiut  is  not  required  under  existing  law.  We  just 
want  it  done  more  effidendy  via  computers,  rather  than  continuing  with  the 
current  manifest  and  placard  system  which  is  outdated  and  unsafe.'^ 

Rebutting  the  DOT  argument  that  a  computer  error  oould  expose  emergency 
responders  to  life-tiueatening  danger.  Whitehead  said  that  fire  fighters  face  far 
greater  dangers  under  die  current  system  of  paper  maitifests  and  identification 
placards  that  are  attached  to  vehicles  transporting  hazardous  materials.   Tire  _. 
fighters  have  leantcd  through  first  hand  experience  that  paper  manifests  are  often 
incorrect  or  illegible  and  the  federal  Office  of  Techitology  Assessment  estimates  that 
more  than  50  percent  of  die  placards  used  on  trucks  are  missing  or  erroneous,*^ 
Whitehead  said.  (MORE) 
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"Fin  fightcn'  lives  arc  constantly  pUcad  in  grave  danger  becauM  Ihejr  don't 
have  the  identifying  information  they  need  to  handle  a  hazardous  matKiaU 
acddent  safely  and  efSdendy,'  the  lAFF  President  said. 

Commenting  on  the  DOT  argument  that  the  system  would  not  help  in 
instances  where  shippers  failed  to  file  papers  or  misrepresented  the  hazardous 
nature  of  the  shipment  Whitehead  noted  that  the  Applegate  bill  would 
substantially  inoease  fines  and  penadties  for  failure  to  file  the  required  information. 

Whitehead  noted  that  the  DOTs  strong  opposition  to  the  computer  system 
proposal  stands  in  staric  contrast  to  provisions  included  in  existing  law  -  the 
Hazardous  Materials  Transportation  Act  of  1974  -  whidi  requires  the  Secretary  of 
Transporudon  'to  esublish  and  maintain  a  central  reporting  system  and  data  center 
so  as  to  be  able  to  provide  law  enforcement  and  fire  fighting  personnel  of 
communities,  and  other  interested  persons  and  government  officers,  with  technical 
and  other  information  and  advice  for  meeting  emergencies  connected  with  the 
transportation  of  hazardous  materials.'  DOT  has  yet  to  establish  the  computerized 
system  mandated  in  the  1974  law.  If  DOT  would  implement  existing  law,  there 
would  be  no  need  for  the  Applegate  bill,"  Whitehead  said. 

The  House  Committee  on  Government  Operations  and  the  Transportation 
Research  Board  of  the  National  Academy  of  Sciences  have  also  called  for  new 
systems  to  provide  fire  fighters  and  other  first  responders  with  hazardous  materials 
identification  information. 

Whitehead  also  took  issue  with  the  DOTs  comments  on  the  bill's 
implications  on  the  continued  competitiveness  of  the  VS.  chemical  industry  in  the 
world  markets.  "Since  when  did  it  become  the  responsibility  of  dw  DOT  to  worry 
about  the  chemical  industry  or  our  nation's  import-export  issues  as  they  pertain  to 
chemicalsr  Whitehead  asked.   1  thought  the  DOT  was  responsible  for 
transportation  and  transportation  safety  issues.  Why  is  DOT  spending  taxpayers' 
dollars  to  protect  the  vested  interests  of  the  Chemical  Manufacturers'  Assodationr 

Whitehead  charged  that  "DOT  is  echoing  many  of  die  same  arguments  raised 
by  an  unholy  alliance  of  the  Chemical  Manufacturers  Assodation  and  the  American 
Trudcers  Assodatioiv  which  are  lobbying  hard  to  defeat  the  Applegate  bilL*  He  said 
chemical  and  trucking  industries  are  a£raid  of  the  accountability  that  they  would  face 
under  the  Applegate  bill  because  one  provision  of  the  legislation  calls  for  flow 
reports  which  would  provide  local  government  offidais  with  periodic  data  on  the 
number  of  hazardous  materials  shipments  moving  through  their  communities  and 
the  types  of  toxic  and  hazardous  materials  being  shipped. 

■Many  hazardous  materials  inddents  currently  go  unreported.  This  bill 
would  establish  a  system  to  ensure  accurate  reporting  of  such  inddents," 
Whitehead  said. 

"For  fire  fighters,  police  officers,  and  other  first  responders,  this  issue  is  not  a 
matter  of  auxiey  —  it  is  a  matter  of  life  and  death.'  Whitehead  said.  "We  will 
ultimately  win  this  issue  because  the  public  is  becoming  more  and  more  aware  that 
¥n  are  not  just  talking  about  the  safety  of  fire  fighters;  we  are  talking  about  the 
safety  of  whole  communities.*. 

•30- 
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FOR  IMMEDIATE  RELEASE  FURTHER  INFORMATION: 

March  8, 1990  George  Burke  -  202/737-8484 

703/354-3299 

FIRE  FIGHTERS  CRITICIZE  BUSH'S  TRANSPORTATION  POUCY 
FOR  FAILING  TO  ADDRESS  HAZARDOUS  MATERIALS  IDENTIFICATION 

WASHINGTON  —  The  Bush  Administration's  new  transportation  policy 
ignores  the  critical  need  to  adopt  a  comprehensive  system  for  fire  fighters  and  other 
emergency  personnel  to  quickly  identify  the  contents  of  hazardous  materiab 
shipments  following  accidents.  International  Association  of  Fire  Fighters  President 
Alfred  K.  Whitehead  said  today. 

"Every  year,  Bre  fighters'  lives  are  put  in  jeopardy  and  some  die  needlessly 
because  they  must  res(x>nd  to  accidents  involving  hazardous  materials  but  they 
don't  have  adequate  information  to  identify  the  substances  involved,"  Whitehead 
said.   "The  Administrations  new  transportation  policy  ignores  this  problem  and, 
iiutead,  continues  to  promote  an  ineffldent  and  outdated  identification  system  for 
hazardous  materials  shipments  that  doesn't  work." 

Citing  a  study  by  the  federal  Office  of  Tedindogy  Assessment,  Whitehead 
said  the  current  hazardous  materials  identification  system,  which  uses  paper 
maiufests  and  placards  mounted  on  vehicles  to  identify  toxic  and  volatile 
substances,  doesn't  provide  emergency  workers  with  the  information  they  need  to 
handle  a  hazardous  materials  traiuportation  incident  SO  percent  of  the  tinw.   To 
put  it  bluntly,  the  curr<>nt  hazardous  materials  identification  system  kills  fire 
fighters." 

Legislation  supported  by  the  lAFF  -  H.R.  2584,  which  has  the  support  of  more 
than  ISO  congressmen  -  would  establish  a  computerized  data  bank  to  log  in  every 
hazardous  materials  shipment  in  the  country.   More  than  500,000  shipments  of 
hazardous  substances  move  along  the  rution's  roads,  rails,  sea,  and  air  space  each 
day.  Hazardous  materials  generators  and  shippers  would  have  to  log  the  contents  of 
their  shipments  into  the  computer  system.   Fire  fighters  and  other  first  responders, 
using  license  plate  numbers  to  identify  the  vehide,  could  access  the  computer 
network  in  a  matter  of  secoiuls  to  obtain  data  on  the  cargo.  No  taxpayer  duUars 
would  be  used  to  finanoe  the  new  private  system.  Funding  would  be  deri^td  from 
user  fees  on  the  generators  and  shippers,  although  those  fees  would  be  less  than  the 
costs  they  currently  must  pay.  Excess  funds  would  be  turned  over  to  the  states  for 
hazardous  materials  training  and  equipment 

"Current  law  already  calls  for  the  development  of  such  a  system,  but 
Transportation  Secretary  Skinner  has  ignored  that  mandate,*   Whitehead  said. 
"The  Administration  has  chosen  to  cater  to  the  selfish  interests  of  the  chemical  and 
trucking  industries,  who  have  formed  an  unholy  alliance  to  kill  our  proposal  for  a 
computerized  identification  system.' 

Whitdxead  said  the  lAFF,  an  AFL-CIO  uiuon  which  represents  more  than 
180,000  professional  fire  fighters,  is  laururhing  a  nationwide  grassroots  campaign  to 
vtram  the  public  about  the  serious  dangers  associated  with  hazardous  materials 
shipments  and  put  pressure  on  Congress  to  pass  RR.  2584. 

"For  fire  fighters  and  other  first  responders  who  battle  hazardous  materials 
inddents  every  day,  this  is  not  a  labor  issue  nor  a  matter  of  money  —  it  is  a  matter  of 
Ufe  and  death."  Whitehead  said. 
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THE  VICE  PRESIDENT'S  MOUSE 
WAShinOTON.  0.  C.  20901 


January  7,  1991 


Dear  Mr.  Mulholland; 

I  was  pleased  to  hear  of  Source  Data  Mstvork's  proposal  to 
develop  a  computerized  telecommunication  system  to  aid  in  the 
response  to  accidents  in  the  transport  of  hazardous  materials. 
You  are  to  be  commended  for  putting  so  much  thought  into  your 
proposition. 

As  my  staff  has  explained  to  you  in  the  past,  I  cannot 
endorse  or  in  any  way  support  pending  legislation  or  potential 
commercial  contracts  with  government  agencies.   I  can,  however, 
forward  your  correspondence  to  FEMA  and  the  Department  of 
Transportation  for  their  information. 

Additionally,  you  may  wish  to  contact  the  Chemical 
Manufacturer's  Association  (CMA) .   CMA  developed  the  Chemical 
Transportation  Emergency  Center  (CHEMTREC)  in  197 x  to  help 
respond  to  accidental  spills  of  hazardous  materials  and  now  also 
conducts  training  for  first  responders.   I  am  told  CHEMTREC 's 
toll-free  information  line  receives  an  average  of  500  calls  per 
day  —  mostly  non-emergencies,  thank  goodness.   Approximately 
14,000  companies  participate  and  cooperate  with  CMA's  programs. 

Thank  you  again  for  writing,  and  best  of  luck  in  your  future 
endeavors. 


Sincerely, 

^    / 


/hu^^  . 


4d 


Mr.  John  F.  Mulholland 

President 

Source  Data  Network 

12300  Twinbrook  Parkway,  Suite  500 

Rockville,  Maryland   20850 


\ 
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A -HAZARDOUS  WASTE/ MATERIALS  AUTOMATED  REPORTWG  SYSTtV: 

Contact  Maha  Snydef,  301/926-5412.  Army  Materiel  Command  seeks  suppliers  of  gener 
al  purpose  automated  hazardous  waste/hazardous  materials  tracking  and  reporting  sys 
terns.  The  desired  system  must  operate  in  a  multi/single  user-single  site  mode,  preferabl. 
on  a  minicomputer  using  a  relational  data  base  management  system  with  standard  querv 
language.  The  system  must  be  software  release  controlled  and  supported  by  vendor.  Th< 
system  should  be  capable  of  addressing  the  essential  requirements  of  Department  of  [> 
fense  research,  development,  and  manufadunng  operations  relative  to  hazardous  mate^ 
al  and  hazardous  waste  data  collection  and  reporting  requirements.  InteresJed  firms  mu- 
submtt  two  coptes  of  the  information  requested  in  Note  25.  Since  no  other  informatior 
available  for  release  regarding  this  procurement  at  this  time,  telephone  requests  will  n 
be  honored.  This  synopsis  is  for  info  and  planning  purposes  only,  does  not  constitute 
solicitation  for  bids  or  proposals,  and  is  not  to  be  construeds  as  a  commitment  by  f 
govt.  The  govt  will  not  pay  for  any  effort  expended  in  responding  to  this  synopsis.  F 
spending  firms  should  indicate  wheathe!;they  are  or  are  not  a  small  business.  See  N( 
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F«d«ral  Eaargancy  Kanagament  Agancy 

Of flea  of  Acquisition  Managamant  &  Ins.  Support  Division 

500  C  Straat  SW  Room  731 

Washington,  DC  20472 


^^^/^/O' 


STUDY  OF  FIRSriGHTEBS  FATALITIES 

Solicitation  #  EXW-92-R-3900 

Dua  5/4/92  -     ^       ^j. 

POC  Rhonda  Hudson  Contract  Spacialist  (202)  646  3842  or  Patricia  tiV^ 
English,  Contracting  Officar  (202)  646-4257.  The  Unites  states 
Pira  Adainlstration  (USPA)  Is  dedicated  to  reducing  the  tragic  toll 
of  fire  fighting  deaths  resulting  from  line  of  duty  situations.  As 
a  result,  an  RFP  will  be  issued  requesting  that  all  deaths  to  fire 
service  members  in  calendar  year  1992  be  identified  and  the 
situations  resulting  from  the  fatalities  be  analyzed  and  reported. 
All  requests  for  an  RFP  pacXage  must  be  in  writing  and  shall  be 
received  within  15  days  after  the  date  of  publication  of  this 
synopsis.  Telephone  requests  will  not  be  honored.  To  expedite 
reqniest  for  solicitation  please  furnish  a  self  addressed  gummed 
label.  Include  the  full  solicitation  at  the  bottom  of  the  label. 
Refer  to  Synopsis  No.  008. 
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Kooni  731,  Washlnglon,  0.C  204^ 
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Introduction 

Mr.  Chairman,  my  name  is  Frederick  Nesbitt  and  I  am  the  Director  of 
Governmental  Affairs  for  the  International   Association   of  Fire 
Fighters,  AFL-CIO.     I  appear  before  you  today  on  behalf  of  the 
nation's  nearly  200,000  professional  fire  fighters  to  offer  our  views 
on   the   issue  of  hazardous  materials   in  transportation. 

First,  allow  me  to  offer  some  background  on  our  organization's 
perspective  on  this  issue.     Fire  fighters  are  the  first  responders  to 
virtually  all   hazardous  materials  incidents,   and  our  members 
experience  first  hand  the  problems   associated  with   inadequate 
information  at  the  scene  of  a  hazmat  incident.     For  us,  this  is  not  an 
abstract  policy  consideration;   our  members   lives   literally  depend  on 
the  effectiveness  of  accurate,  timely  information.     If  the  wrong  fire 
suppression   technique   is   utilized   because   of  inadequate   information, 
we  do  not  measure  the  mistake  in  lost  goods,  vehicles  or  money.     We 
measure  it  in  lost  lives  and  impaired  health. 

Three  years  ago,  the  lAFF  was  the  primary  organization  advocating 
replacing  the  antiquated  placard  and  manifest  system  of  identifying 
hazardous  cargo  with  an  automated  information   system.      Legislation 
to  make   such   a  change   attracted  widespread  support  from  numerous 
organizations  and  garnered  over  200  cosponsors  in  the  House  of 
Representatives. 
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Two  general  arguments  were  heard  in  opposition  to  that  proposal. 
First,   some   argued  that  the  current  system   of  identifying   hazardous 
materials  in  transit  works  well.     This   argument,   which  contradicted 
the  findings  of  several  government  studies  of  the  effectiveness  of  the 
placard  and  manifest  system,  was  put  forward  by  those  who  have  a 
vested   interest   in   preserving   the   status   quo. 

The  second  argument,  advanced  by  Members  of  Congress  for  whom 
we  have  great  respect,  was  that  Congress  did  not  possess  the 
necessary  expertise  to  determine   the  type  of  technology   best  suited 
for  identifying  hazardous  materials  in  transit.     We  found  this  to  be  a 
compelling   argument,   and  consequently   agreed  to   a  compromise 
proposal  which  mandated  a  scientific   study  into  the  need  and 
feasibility  of  automated  identification  systems  to  replace  the  current 
system  of  placards  and  manifests. 

As  you  know,  Mr.  Chairman,  this  study  was  conducted  by  the 
National  Academy  of  Sciences  and  completed  in  April,  1993.     The  two 
primary  findings  of  the  study  fully  endorse  the  lAFF's  long-standing 
position  on  the  issue  of  identifying  hazardous  cargo. 


The     Current     Identification     System 

First,  the  NAS  study  substantiates  our  contention  that  the  placard 
and  manifest  identification  system  is  ineffective.     The  NAS  research 
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found  that  in  25%  of  consequential  highway  incidents  and   10%  of 
consequential   rail   incidents,   emergency   responders   were   unable   to 
obtain  necessary  information  in  a  timely  fashion.     The  data  led  the 
NAS  to  conclude  "the  existing  system  fails  with  some  regularity." 

What  the  report  did  not  fully  assess  is  the  effect  that  this  failure  rate 
has  on  emergency  responders.      In  reality,  the  placard  and  manifest 
system  is  even  more  ineffective  than  the  NAS  research  implies 
because   emergency   response   personnel,   mindful   of  both   the   system's 
high  failure  rate  and  the  severe  consequences  of  incorrect  actions, 
have  become  skeptical  of  the  information  they  receive.     Without  the 
operational   confidence   of  emergency  responders,   no  identification 
system   can   function. 

In  addition  to  severely  criticizing  the  placard  and  manifest  system, 
the  NAS  report  does  offer  some  recommendations  for  improving  it. 
Mr.  Chairman,  it  would  be  a  grievous  mistake  to  assume  that  because 
some  improvements  are  possible,  that  the  system  can  be  repaired. 
The  placard  and  manifest  system  has  proven  to  be  a  dismal  failure, 
and  no  amount  of  minor  adjustments  will  make  it  work.     If  there  are 
modifications  that  would  improve  the  system  during  the   transition 
period  to  another  type  of  identification  system,  then  by  all  means  let 
us  do  them.     But  please  do  not  let  such  band  aids  distract  us  from  the 
central   truth   that  the  current  placard  and  manifest  identification 
system  must  be  relegated  to  the  scrape  pile  as  soon  as  practicable. 


330 
Automated      Identification      Systems 

The  second  major  conclusion  of  the  NAS  study  is  that  there  are 
technologically   advanced   identification   systems   that   would 
dramatically   improve   the   ability   of  fire  fighters  and  other  emergency 
responders  to  identify  hazardous  cargo.     The  NAS  found  that 
automated   identification   systems   already   in   common   use   by  carriers 
of  hazardous  materials  would  be  well  suited  for  the  information 
needs  of  emergency  responders.     In  light  of  these  findings,  it  can  no 
longer  be  credibly  argued  that  automated  identification  and  tracking 
systems  do  not  exist  to  provide  the  necessary  emergency  response 
information.     Indeed,  one  of  cruel  ironies  of  this  issue  is  that  the  vital 
information,  so  elusive  to  emergency  responders,  is  readily  available 
to  the  hazmat  carriers  and  shippers  and  is  a  routine  part  of  doing 
business. 

The  enormous  potential   beneflts  of  establishing  a  nationwide 
automated  system  led  the  NAS  to  recommend  that  the  federal 
government  "immediately"  establish   one  or  more  start-up  projects  as 
the  first  step  toward  implementing  a  nationwide  system. 

The  lAFF  fully  concurs  that  any  automated  identiflcation  system  that 
replaces  the  placard  and  manifest  system  should  be  thoroughly 
tested  and  phased-in.     As  noted  above,  the  key  to  the  success  of  such 
a  system  is  the  level  of  confidence  placed  in  it  by  emergency 
responders.     That  confidence  will  only  come  from  real  world 
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experience,  and  start-up  projects  are  the  best  way  to  provide  such 
experience. 

While  we  endorse  the  concept  of  beginning  with  the  start-up  of  an 
automated   information   system,   it  is   imperative   that  this   start-up   be 
tested  under  a  variety  of  conditions.     The  NAS  discusses  the  option  of 
beginning  with  one  or  more  start-up  projects  on  railroads  because  of 
the  relative  ease  of  undertaking  such  a  test.     But  the  issues 
surrounding   identification   of  hazardous   cargo  differ   significantly 
from  mode  to  mode.     As  noted  above,  the  NAS  found  that  emergency 
responders  were  twice  as  likely  to  encounter  difficulties  in  obtaining 
necessary  information  when  responding  to  a  highway  incident  than  a 
rail   incident. 

Consequently,   the  lAFF  strongly  recommends  that  any  start-up 
system  include  a  test  of  the  automated  identification  system's 
effectiveness  in  responding  to  hazmat  incidents  on  the  nation's 
highways. 

The  lAFF  further  recommends  the  involvement  of  rank  and  file  fire 
fighters  in  the  development  and  testing  of  the  system.     Mr.  Chairman, 
it  is  imperative  to  keep  in  mind  who  it  is  that  must  utilize  this 
system,  and  not  allow  operational  decisions  to  be  made  solely  by 
computer  technicians  and  transportation  engineers.     The  best  way  to 
ensure  that  the  system  meets  the  needs  of  emergency  responders  is 
to  involve  them  from  the  outset.    The  lAFF  stands  ready  to  assist  DOT 
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to  facilitate  the  involvement  of  fire  fighters,  and  we  offer  our 
expertise  and  experience  in  the  creation  of  this  new  system. 

Finally,  the  NAS  recommends  a  two  year  start  up  project  to  develop 
an   automated   information  system.     Those  with  a  vested  interest  in 
maintaining  the  current  placard  and  manifest  system  will  no  doubt 
attempt  to  use  this  two  year  window  in  an  effort  to  further  delay 
implementation    of   a   nationwide    automated   information    system. 
They  must  not  be  allowed  to  do  so.     Two  years  is  adequate  time  to 
select  and  get  the  bugs  out  of  start-up  identification  system,  and  the 
lAFF  urges  Congress  to  grant  the  Department  of  Transportation  full 
authority    to   promptly    mandate    a   nationwide   automated 
identification  system,  covering  all  modes  and  carriers,  at  the 
conclusion  of  the  two-year  period.     Technology  is  developing  and 
improving  daily.     It  is  hard  to  believe  anyone  would  cling  to  paper 
placards  and  manifests  in  a  day  of  satellite  communications  and 
advanced    computer   technology. 

Training 

While  we  believe  the  NAS  study  accurately  reflects  the  problem  of 
hazardous  materials  identification,  there  is  a  related  area  that  is 
given  only  the  most  cursory  of  mentions,  perhaps  because  the 
authors  felt  it  was  outside  the  scope  of  the  study.     No  improvement 
in  emergency  response  to  hazardous  materials  incidents  will  be 
possible  without  vastly  improved  training  and  equipment  for  Are 
fighters   and   other   responders. 
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The   current   hazmat  training   for  fire   fighters   is   wholly   inadequate. 
Insufficient  money  is  allocated  for  such   training,  and  what  little 
money   is  available   is  often   misdirected.      The   hazardous   materials 
training    requirements    and    community    preparedness    mandated    by 
SARA  Title  I  and  III  are  so  widely  ignored  that  any  attempt  to 
adhere   to   them   would   shut  down   the   entire   Superfund   program. 

In  an  effort  to  address  this  crisis  in   hazardous  materials  training, 
HMTUSA   authorized   a  program   of  emergency   responder  training. 
Unfortunately,   the   program   has   seemingly   been   utilized   for  every 
purpose  other  than  its  intended  one:     training  fire  fighters  to  respond 
to   hazardous   materials   incidents. 

The  NAS  report  recognized  the  existence  of  this  problem,  but  failed 
to  offer  adequate  solutions.      NAS's  primary  recommendations  in   this 
area  are   (1)   another  government   study   into  the  problems   of  training 
emergency  responders,   and  (2)  the  development  of  a  hazmat  training 
curriculum.      Neither  is   needed. 

Extensive   studies   of  hazmat  training   programs   are   already   available, 
most  notably   the  comprehensive  Survey   of  Emergency   Response 
Training   Programs  conducted  for  OSHA  by  the  Eastern  Research 
Group.      Moreover,   the   lAFF-developed  curriculum  for  hazmat 
training   has  already  been  formally  acknowledged  by  the  US  Fire 
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Administration  and  is  currently  in  use   by  federal   government 
agencies,  all  50  states  and  several  foreign  countries. 

There  simply  is  no  need  for  further  studies  or  curriculum 
development.     There  is,  however,  a  dire  need  for  federal  government 
support  for  existing  programs  which  conduct  this  training.      Rather 
than   devote   time,   energy   and   money   to   further   government   studies 
and  curriculum   development,   the   lAFF  recommends   that  these 
resources  go  toward  the  actual  training  of  fire  fighters  and  othjer 
emergency  responders.     Specifically,  we  urge  that  direct  grants  be 
made  available  under  HMTUSA  to  non-profit  organizations  for  the 
exclusive   purpose   of  conducting    hazardous   materials   response 
training   to  fire   fighters   and   other  emergency   responders. 


Conclusion 

Mr.  Chairman,  HMTUSA  made  great  strides  toward  creating  a  unified 
national    system   of  regulating   the   transportation   of  hazardous 
materials.     Today,  you  have  the  opportunity  to  complete  the  work 
begun  in    1990  by  ensuring   that  emergency  responders   have  the 
information  and  training  necessary  to  fully  respond  to  all  hazardous 
materials  incidents.     The  lAFF  looks  forward  to  working  with  you  in 
the  coming  months  to  achieve  this  goal. 

I  thank  you  for  this  opportunity  to  present  our  views,  and  would  be 
happy  to  answer  any  questions  you  may  have. 


335 


STATEMENT    OF    ROBERT    L.    TEMPER 


TESTIMONY 


ON  BEHALF  OF 


THE  NATIONAL  INDUSTRIAL  TRANSPORTATION  LEAGUE 


BEFORE 


SURFACE  TRANSPORTATION  SUBCOMMITTEE 


PUBLIC  WORKS  AND  TRANSPORTATION  COMMITTEE 


U^.  HOUSE  OF  REPRESENTATIVES 


ON 


HJ(.  2178,  REAUTHORIZATION  OF 


FEDERAL  HAZARDOUS  MATERIALS  TRANSPORTATION  PROGRAMS 


JUNE  8,  1993 


336 


Good  Morning, 

My  names  is  Robert  L.  Temper.   I  am  manager  of  Transportation  for  Mallinckrodt  Specialty 
Chemical  Company  in  Chesterfield,  Missouri.  I  appear  today  on  behalf  of  The  National  Industrial 
Transportation  League,  and  serve  as  chairman  of  its  Technical  Regulations  Committee. 

The  League  is  a  voluntary  association  of  shippers,  groups  and  associations  of  shippers,  and 
odier  purchasers  of  freight  transportation  services.  It  is  the  nation's  oldest  and  largest  organization 
representing  companies  of  all  sizes  and  commodities  using  aU  modes  of  transportation  to  move  their 
goods  in  intrastate,  interstate,  and  international  commerce.  For  more  Aan  80  years,  it  has  been 
known  as  "the  shippers'  voice." 

The  League  is,  and  has  been,  a  strong  supporter  of  federal  hazardous  materials  transportation 
programs.   We  are  dedicated  to  ensuring  die  safe  and  efficient  movement  of  these  commercially  vital, 
but  potmtially  dangerous,  commodities.  League  members  are  proud  of  the  role  they  played  in 
working  with  the  Committee  in  enacting  the  Hazardous  Materials  Transportation  Act  and  related 
legislation. 

I  appear  here  today  to  express  the  League's  support  for  Hil.  2178.  The  Department  of 
Transportation's  hazardous  materials  fimctions  are  a  key  element  in  assuring  and  improving  the  safety 
of  our  national  transporution  system.  This  is  why  the  League  supports  H.R.  2178  and  urges  that  die 
Research  and  Special  Programs  Administration  be  authorized  to  meet  all  of  its  legal  responsibilities 
for  hazmat  transportation  safety. 

WiA  respect  to  the  HMTUSA,  Ae  League  has  and  continues  to  participate  in  its 
implementation.   Our  experience  witfi  the  Act  has  been  generally  very  positive.   It  ^>pears  that  the 
Act  is  creating  die  balanced  environment  we  envisioned.  We  arc  especially  pleased  that  the  National 
Academy  of  Science's  Transportation  Research  Board  has  agreed  widi  the  League  position  that  a 
national  computer  system  to  track  the  movement  of  these  commodities  is  not  needed  at  this  time. 
The  League  supports  the  TRB's  recommendations  including  die  need  to  assure  diat  any  system  is  able 
to  accommodate  of  variety  of  current  and  emerging  technologies  as  well  as  the  funding  of  a  test 
program  or  programs. 
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On  the  whole,  HMTUSA  is  too  new  to  wairant  making  substantial  revisions  to  diem  at  this 
time.    However,  we  do  seek  the  inclusion  of  certain  minor  reforms  to  the  hazardous  materials 
requirements  so  that  our  goals  of  creating  the  safest  and  most  efficient  system  are  better  achieved. 

These  minor  mid-course  collections  were  not  anticipated  when  the  measure  was  enacted 
almost  three  years  ago,  and  addressing  them  now  would  help  to  ensure  the  continued  smooth 
functioning  of  this  important  law.   They  are  meant  merely  to  facilitate  compliance  with  current 
requirements  and  meet  the  President's  mandate  of  promoting  efficiency  in  government,  and  are 
attached  to  our  written  testimony  as  Appendix  A. 

The  first  proposed  change  affects  the  registration  program,  and  involves  a  requirement  that 
takes  effect  July  1,  1994.  The  requirement  states  that  non-U.S.  hazardous  materials  shippers  and 
carriers  have  to  register  with  the  DOTs  Research  and  Special  Programs  Administration  even  if  they 
do  not  have  facilities  or  operations  within  the  U.S.  In  essence,  these  companies  really  are 
participating  in  the  commerce  of  their  own  countries,  but  due  to  some  interpretations  of  the  wording 
in  HMTUSA  "causes  to  be  shipped",  there  is  a  possibility  that  these  companies  would  fall  subject  to 
U.S.  registration  requirements. 

The  League  recommends  that  the  hazardous  materials  registration  program  be  amended  to  limit 
registration  to  those  non-U.S.  shippers  and  earners  who  perform  hazardous  materials  operations 
within  the  U.S.  Non-U.S.  shippers  and  carriers  who  merely  place  the  goods  in  the  stream  of 
commerce  would  have  no  registration  requirements.  The  U.S.  or  foreign  carriers  transporting  these 
products  to  the  U.S.,  as  well  as  the  U.S.  or  foreign  companies  receiving  these  products  within  the 
U.S.,  still  would  be  subject  to  filing  requirements  so  that  the  government  would  have  access  to 
informadon  about  these  products.  Acting  now  would  have  no  revenue  impact  since  these  companies 
currently  are  not  required  to  file. 
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The  goal  of  this  change  is  to  ensure  that  U.S.  exporters,  especiaUy  chemical  exporters  where 
the  U.S.  has  a  favorable  balance  of  trade,  are  not  unduly  prejudiced  or  pmalized.  It  is  meant  to 
prevent  foreign  retaliation  against  these  companies  —  retaliation  which  could  make  U.S.  products 
noncompetitive  in  global  markets. 

This  reform  also  is  needed  to  prevent  Ac  proliferation  of  unnecessary  paperwork,  and  prevent 
U.S.  shippers  and  carriers  from  being  exposed  to  similar  requirements  across  the  world.  These 
international  fees  and  charges  may  not  mirror  the  modest  sums  assessed  by  die  Department  of 
Transportation  for  the  U.S.  program.  In  addition,  the  reform  would  eliminate  the  potential  for  our 
trading  parmcrs  to  file  GATT  challenges  against  us. 

The  second  proposed  amendment  affects  the  allocation  of  registration  fiinds.  The  DOT 
currentiy  is  collecting  registration  and  permit  fees  which  are  meant  to  underwrite  the  training  of 
emergency  responders  for  hazardous  materials  incidents.  To  assure  that  these  funds  are  used  for  tbeir 
intended  purpose,  the  League  recommends  diat  DOT  be  required  to  report  to  Congress  either  annually 
or  biennially  on  die  disbursements  of  the  registration  program  revenues.  This  report  should  indicate 
which  states  received  traiiung  fimds  and  for  what  purposes.   If  fimds  are  allocated  for  non-tiaining 
purposes,  the  DOT  should  indicate  the  safety  benefit  of  the  allocation. 

The  third  reform  involves  the  base  state  registration  program  i^rproved  last  mondi  by  die 
HMTUSA  Section  22  Task  Force.  Over  the  past  two  years,  the  public  and  private  secton  have  made 
significant  progress  in  developing  uniform  procedures  for  the  processing  and  pspawoxk.  tasks 
associated  with  state  hazardous  materials  fees.  We  urge  that  Congress  promote  die  implementation  of 
these  recommendations  by  setting  a  deadline  by  which  states  must  adopt  them,  including  the 
development  of  a  base-state  registration  program.  This  compliance  date  should  be  after  the  testing  of 
die  pilot  program  recommended  by  die  Section  22  task  force.  In  addition,  die  state  should  be  given 
transition  assistance,  including  funding,  to  help  facilitate  voluntary  compliance  with  the  program. 


It  should  be  noted  that  CoogTCM  hai  encouraged  the  adoption  of  bMc-saie  prognuns.  The 
Intennodal  Surface  Transportation  Efficiency  Act  mandates  the  adoption  of  the  Inteniational 
Registration  Plan  and  the  International  Fuel  Tax  AgrecmenL  The  same  efficiencies  could  result  in 
hazardous  materials  transportation  if  dw  Section  22  reforms  were  adopted. 

The  last  recommendation  seeks  a  study  by  the  Department  of  Transportation  on  die 
proliferation  in  the  number  of  commodities  deirignatcd  as  hazardous  materials  for  tranqxntation 
purposes  and  recommendations  to  limit  this  growth. 

We  are  deeply  concerned  diat  the  hazmat  transport  list,  which  already  numbers  between  33,000 
and  36,000  commodities,  could  be  increased  significandy  by  recent  administrative  actions  aimed  at 
protecting  the  nation's  waterways.  While  agreeing  widi  the  goals  of  the  Ofl  Pollution  Act  of  1990, 
we  strongly  beUeve  that  we  must  preserve  die  original  intent  of  these  hazardous  materials  amtrols  — 
assuring  Aat  dw  commodities  whidi  truly  need  eara  care  in  tfieir  transportation  leceive  it.  The 
recent  RSPA  edible  oUs  proposal  is  an  exanq>le  of  dds  expansion.  We  are  glad  diat  in  die  edible  oils 
case,  diis  subcommittee  and  die  full  committee  share  our  concerns  about  dus  trend. 

The  DOT  study  and  report  should  include,  but  not  be  limited  to:  (1)  die  healdi  and  safety  risks 
posed  to  people  and  property  by  diese  commodities;  (2)  die  need  to  develop  alternative  warning 
systems  for  commodities  which  might  be  environmentally  sensitive  but  are  not  considered  to  be 
hazardous  in  transportation;  (3)  recommendations  for  imptementing  such  a  warning  system;  and,  (4) 
odier  recommendatiOTs  which  fiirtfaer  die  goal  of  assuring  dut  die  hazardous  in  tranqxmation 
designation  is  preserved  for  diose  commodities  which  do  pose  a  significant  potential  dneat  to  healdi 
and  safety  when  being  transported. 
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In  conclusion,  the  National  Industrial  Transportation  League  supports  HJL  2178.  It  is  a  good 
bill  which  will  give  the  Research  and  Special  Programs  Administraticm  the  tools  it  needs  to  cany  out 
its  mandates  over  die  next  four  years.  We  also  ask  diat  it  be  amended  to  include  the  four  points  we 
have  outlined  so  that  the  HMTUSA  continues  to  provide  the  balanced  environment  needed  to  assure 
that  hazardous  materials  are  transported  in  the  safest  and  most  efficient  manner  possible. 

On  behalf  of  the  League,  I  appreciate  this  opportunity  to  present  the  views  of  the  shipper 
community  and  looks  forward  to  working  with  you  and  your  staff  on  diis  important  issue.  I  would 
be  happy  to  answer  any  questions  you  may  have. 
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APPENDIX  A 

DRAFT  TECHNICAL  AMENDMENTS 

1993  HAZMAT  REAUTHORIZATION  BILL 

1.  REGISTRATION  OF  NON-U^.  SHIPPERS 

49  use  App.  1805  is  amended  in  subsection  (cXl)  by  inserting  after  tbc  words  "the  foUowing 
activities"  the  words  "within  the  United  States". 

49  use  App.  1805  is  amended  by  striking  subsection  (cX8)  and  inserting  in  Ueu  Acreof  the 
following: 

"(8)  LIMITATIONS  ON  FILINGS.— A  person  who  carries  out  more  than  one  activity  for 
which  filing  of  a  registration  statement  is  required  by  or  under  this  subsection  only  needs  to 
file  one  registration  statement  in  order  to  comply  with  this  subsection.   In  the  case  of  imports 
into  the  United  States,  a  person  who  performs  a  hazardous  material  function  outside  of  the 
United  States  which  results  in  the  introduction  into  United  States  commerce  of  a  ha2ardous 
material  and  who  otherwise  docs  not  perform  hazardous  materials  functions  within  the  United 
States  shaU  not  be  required  to  file  a  registration  statement  as  required  by  this  subsection." 

2.  ALLOCATION  OF  REGISTRATION  FUNDS 

49  use  App.  1805  is  amended  by  adding  at  the  end  of  subsection  (cXH)  the  following: 

"The  Secretary  biennually  is  to  transmit  to  Ccmgrcss  a  repon  on  the  disborsemait  of 
registration  revenues.  This  report  is  to  indude,  but  is  not  limited  to,  the  allocation  of  fimds 
among  the  states  for  training  and  disbursement  of  funds  by  die  states  for  training.  If  the 
Department  allocates  either  to  itself  or  to  the  states  registration  revenues  for  other  dian 
training  purposes,  it  is  to  account  for  that  disborsement  and  die  saficty  benefit(s)  to  be 
produced." 
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3.  HMTUSA  SECTION  22  RECOMMENDATIONS 

49  use  App.  1801-13  is  amended  by  adding  at  the  end  of  subsection  (f)  of  section  22  of  tbe 
Hazanlous  Materials  Transportation  Unifonn  Safety  Act  the  following: 

"Tbe  Secretary  shall,  within  the  latter  of  one  year  after  date  of  enactment  of  this  legislation  or 
one  year  from  the  completion  of  the  woiic  (including  any  pilot  projects)  of  die  working  group 
referenced  in  Section  22  of  HMTUSA,  initiate  a  rulemaking  to  establish  unifonn  forms, 
requirements,  and  procedures  under  which  States  may  permit  and/or  register  shippers  and 
carriers  of  hazardous  materials.  The  final  rule  resulting  from  this  process  shall  include 
provision  for  a  base-state  system  and  shall  be  promulgated  by  the  Secretary  not  later  than  six 
months  from  the  initiation  of  die  rulemaking  process.  Thereafter,  all  states  which  seek  to 
register  or  permit  shippers  and  carriers  of  hazardous  materials,  including  wastes,  shall  do  so 
only  in  accordance  with  the  rules  promulgated  by  the  Secretary.  All  participating  states  shall 
honor  the  permits  granted  by  other  participating  states." 

4.  PROLIFERATION  OF  HAZARDOUS  MATERIALS  DESIGNATIONS 

Not  later  Aan  six  months  after  the  effective  date  of  this  Act,  the  Secretary  is  to  transmit  to  Congress 
a  report  on  die  proliferation  of  commodities  considered  to  be  hazardous  in  transportation.  The  report  is  to 
include,  but  is  not  limited  to:  (1)  the  health  and  safety  risks  posed  to  people  and  property  by  diese  newly 
designated  commodities;  (2)  the  need  to  develop  alternative  warning  systems  for  commodities  which  might 
be  environmentally  sensitive  but  are  not  considered  to  be  hazardous  in  transportation;  (3)  recommoidations 
for  implementing  such  a  warning  system;  and,  (4)  other  recommendations  which  further  the  goal  of  assuring 
that  the  hazardous  in  transportation  designation  is  preserved  for  those  commodities  which  do  pose  a 
significant  potential  threat  to  health  and  safety  when  being  transported. 
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ADDITIONS  TO  THE  RECORD 


June   11,    1993 


ASSOCIATION 
Edwin  L.  Harper  CVAUERKAN 

President  and  RAILROADS 

Chief  Executive  Officer 


The  Honorable  Nick  J.  Rahall  II 

Chairman 

Subcoaunittee  on  Surface  Transportation 

Committee  on  Public  Works  and  Transportation 

U.S.  House  of  Representatives 

Washington,  D.C.   20515 


Dear  Mr.  Chairman: 

The  Association  of  American  Railroads  (AAR) ,  a  trade  association 
whose  member  railroads  operate  76X  of  the  line  haul  mileage,  employ  90Z  of 
the  workers,  and  account  for  91X  of  the  freight  revenues  of  all  railroads 
in  the  United  States,  requests  that  the  following  comments  be  made  part  of 
the  record  of  the  June  9  hearing  on  reauthorization  of  the  Hazardous 
Materials  Transportation  Act  (HMTA) . 

AAR  endorses  the  legislation  you  have  introduced  to  reauthorize  HMTA, 
H.R.  2178.   The  previous  legislation  reauthorizing  HMTA,  the  Hazardous 
Materials  Transportation  Uniform  Safety  Act  of  1990  (HMTUSA) ,  Pub.  L.  No. 
101-615,  104  Stat.  3244,  comprehensively  revised  HMTA.   There  is  no  current 
need  to  engage  in  another  rewrite  of  HMTA.   Thus,  a  simple  reauthorization 
bill,  such  as  the  one  you  have  proposed,  would  be  appropriate. 

AAR  is  pleased  to  report  on  the  railroad  industry's  excellent  safety 
record.   Briefly,  Federal  Railroad  Administration  (FRA)  statistics  show 
that  during  the  ten-year  period  ending  in  1991,  the  most  recent  year  for 
which  statistics  have  been  published,  total  train  accidents  per  million 
train  miles  have  decreased  39  percent,  from  8.00  to  4.88.   Not  only  has 
rail  safety  in  general  improved,  but  hazardous  materials  transportation  by 
rail  also  is  safer.   Combining  FRA  data  on  train  accidents  involving 
hazardous  materials  releases  with  AAR  data  on  the  number  of  hazardous 
materials  shipments,  in  the  1982-1991  time  period  the  number  of  train 
accidents  per  thousand  carloads  involving  hazardous  materials  releases 
decreased  57  percent,  from  .0089  to  .0032.   Using  Research  and  Special 
Programs  Administration  (RSPA)  hazardous  materials  incident  statistics 
(RSPA  incident  statistics  capture  all  hazardous  materials  releases,  while 
FRA  accident  data  encompass  only  significant  train  accidents) ,  the  number 
of  incidents  per  thousand  carloads  in  the  same  ten-year  time  period 
decreased  18  percent,  from  .93  to  .76. 
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A  subject  of  considerable  discussion  at  the  June  9  hearing  was  the 
Transportation  Research  Board's  (TRB)  recent  report,  Hazardous  Materials 
Shipment  Information  for  Emergency  Response .        This  study  was  undertaken  to 
fulfill  the  requirement  in  section  25  of  HMTUSA  that  there  be  a  study  of  a 

central  reporting  system  and  computerized  telecommunications 
data  center  that  is  capable  of  receiving,  storing,  and 
retrieving  data  concerning  all  daily  shipments  of  hazardous 
materials,  that  can  identify  hazardous  materials  being 
transported  by  any  mode  of  transportation,  and  that  can  provide 
Information  to  facilitate  responses  to  accidents  and  incidents 
involving  the  transportation  of  hazardous  materials . 

TRB  found  that  a  reporting  system  and  data  center  such  as  the  one 
suggested  by  section  25  of  HMTUSA  should  not  be  implemented.   AAR  agrees  in 
particular  with  TRB's  finding  that  such  a  system  "would  not  be  designed  to 
make  maximum  use  of  existing  shipper,  carrier,  and  responder  capabilities." 
Buttressing  TRB's  conclusion  that  the  reporting  system  and  data  center 
should  not  be  pursued  is  TRB's  estimate  of  the  cost  of  a  limited  version  of 
the  proposed  system.   TRB  estimated  that  start-up  costs  would  be  $300 
million,  with  annual  operating  costs  of  $250  million.   However,  the  TRB 
estimate  is  for  a  system  that  would  not  satisfy  the  section  25  requirements 
because  it  encompasses  only  a  limited  number  of  hazardous  materials 
shipments.   Shipments  by  air  or  water  were  excluded,  as  were  shipments  by 
small  and  medium- sized  trucks.   In  1990,  then  DOT  General  Counsel  Phillip 
Brady  estimated  that  the  cost  of  a  reporting  system  and  data  center  meeting 
the  section  25  requirements  would  be  $12.3  billion  annually. 

TRB  recommended  that  DOT  initiate  a  pilot  program  whereby  emergency 
responders  would  be  provided  access  to  a  railroad's  computerized  data 
system  so  that  emergency  responders  could  obtain  information  on  rail  car 
contents.   The  Federal  Railroad  Administration  (FRA)  has  already  launched 
such  a  pilot  program.   FRA  and  the  Port  Terminal  Railroad  Association 
(PTRA)  in  Houston  are  jointly  funding  the  "Houston  Cooperative  Emergency 
Planning  Project."  The  Project  is  investigating  enhanced  cooperation 
between  railroads  and  emergency  responders,  including  the  development  of  a 
computer  linkage  between  railroads  and  emergency  responders.   PTRA  is  a 
good  candidate  for  a  hazardous  materials  emergency  response  study  because 
it  handles  more  than  300,000  carloads  of  hazardous  materials  annually. 

Congress  and  DOT  should  await  the  results  of  the  Project  before 
drawing  conclusions  about  the  need  for  providing  emergency  responders 
access  to  carriers'  computerized  data  bases.  The  Project,  which  is 
scheduled  to  be  completed  in  May  1994,  might  show  that  such  access  is 
unnecessary.  TRB  observes  that  an  alternative  to  providing  emergency 
responders  with  access  to  computerized  data  systems  is  to  provide  fire 
fighters  with  access  to  expert  railroad  employees  who  have  access  to 
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shipment  data.   Indeed,  today  emergency  responders  can  communicate  as 
needed  with  railroad  employees  that  have  ready  access  to  shipment  data  and 
this  system  has  apparently  worked  well. 

Mr.  Chairman,  thank  you  for  the  opportunity  to  present  the  industry's 
views  on  reauthorization  of  HMTA. 


Very  truly  yours 


/ery  truly  yours. 
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